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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
DAVID LEVY, individually and on
behalf of all others similarly situated,
Plaintiff,
v.
DOLGENCORP, LLC, DOLLAR
GENERAL CORP., and DG
RETAIL, LLC,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. 3:20-cv-01037-TJCMCR

PLAINTIFF’S UNOPPOSED MOTION FOR FINAL APPROVAL OF CLASS
SETTLEMENT AND APPLICATION FOR CLASS REPRESENTATIVE
SERVICE AWARD, ATTORNEYS’ FEES AND EXPENSES, AND
INCORPORATED MEMORANDUM OF LAW
This Action 1 is one of many novel class actions that arose after the U.S.
Food and Drug Administration (“FDA”) directed that infants’ liquid
acetaminophen must be sold in the exact same formulation as children’s liquid
acetaminophen in response to consumer confusion about the previous differences
in concentrations which led to accidental overdoses. Plaintiff’s lawsuit alleges that
even though the formulations are now identical, Defendants Dolgencorp, LLC,
Dollar General Corporation, and DG Retail, LLC (collectively, “Defendants” or
“Dollar General”) label their Infants’ Pain & Fever Acetaminophen—DG™ (“DG
Health Infants’ Acetaminophen” or “Infants’ Products”) to imply to reasonable
1
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consumers that it is specially formulated or otherwise uniquely suitable for infants.
Taking into account the inherent risk in litigation for both sides, the Parties
negotiated the Settlement Agreement attached as Exhibit A. The settlement is an
outstanding result and consists of meaningful injunctive relief and Dollar General’s
agreement to a common fund of $1,800,000.00, which will cover payment to Class
Members for Approved Claims, the Fee Award, Settlement Administration
Expenses and the Class Representative Service Award.
The Parties now seek Final Approval of the Settlement Agreement. In
further support of this Motion, the Parties submit a Joint Declaration of Class
Counsel Melissa Weiner, Rachel Dapeer, Scott Edelsberg, and Andrew Shamis,
attached as Exhibit B (“Joint Decl.”), and a Declaration of Gina M. IntrepidoBowden, the Settlement Administrator, attached as Exhibit C (“Intrepido-Bowden
Decl.”).
The Parties respectfully request that the Court: (1) grant final approval of the
Settlement and certify for settlement purposes the Settlement Class, pursuant to Fed.
R. Civ. P. 23(b)(3) and (e); (2) appoint the Plaintiff as Named Class Representative;
(3) appoint as Class Counsel the undersigned attorneys; (4) approve Plaintiff’s
requested Class Representative Service Award; (5) award Class Counsel the Fee
Award; and (6) enter final judgment dismissing the Action with prejudice.
Based on the controlling Eleventh Circuit standards, and supporting facts,
the Settlement is fair, adequate, and reasonable and should therefore be finally
approved.
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I.

INTRODUCTION
Dollar General sold its Infants’ Pain & Fever Acetaminophen (“Infants’ or

Infants’ Products), a private label product, alongside brand-name acetaminophen
products such as Infants’ Tylenol and Children’s Tylenol. Ten years ago, the Infants’
Products was only available with a concentration of 80 mg/mL of acetaminophen,
and the Children’s Pain & Fever Acetaminophen (“Children’s” and together with
Infants’, the “Products”) was only available with a concentration of 160 mg/5 mL of
acetaminophen.

In May 2011, after several well-publicized child deaths,

manufacturers (including Dollar General) changed Infants’ to 160 mg/5 mL, the same
concentration as Children’s, to avoid confusion and possible overdose. Since then,
Plaintiff alleges that the only differences in liquid acetaminophen marketed for infants
versus children have been the price and dosing instrument included with the products
(i.e. Defendants’ Infants’ Products come with a syringe while the Children’s Products
come with a plastic cup). Both of the Products contain the same concentration of
acetaminophen and are interchangeable according to Plaintiff. As such, Plaintiff
alleges that both Products are suitable for infants and children. Plaintiff sued Dollar
General for allegedly marketing the Infants’ Product as indicating to reasonable
consumers that it is specially formulated for infants and charging a price premium—
up to three times as much per ounce—despite the fact that the Infants’ Product contains
the same active ingredient and formulation (i.e. 160 mg per 5 mL of acetaminophen)
that is contained in a bottle of Defendants’ Children’s Products. Plaintiff sued Dollar
General for such premiums, asserting claims for Florida’s consumer protection
962131.2
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statutes, as well as claims for breach of the Magnuson-Moss Warranty Act and unjust
enrichment.
The Settlement Agreement is the result of a multi-month mediation process with
the assistance of the well-respected mediator, the Honorable Morton Denlow (ret.).
The parties participated in a lengthy formal mediation and several months of followup efforts, which resulted in the executed Settlement Agreement. The Parties agreed
to settle the Action to avoid the risks and uncertainties associated with continued
litigation.
On May 19, 2021, the Court entered its Order Preliminarily Approving
Class Action Settlement and Certifying the Settlement Class, DE # 29 (the
“Preliminary Approval Order”), which further directed that notice be provided to
the Settlement Class and established a deadline for filing this Motion, and for
requests for exclusions and Objections to be filed with the Court.
II.

MOTION FOR FINAL APPROVAL
A.

Procedural History

On September 15, 2020, Plaintiff filed a class action complaint on behalf of
himself and all others similarly situated based on Defendants’ alleged false and deceptive
labeling of the Infants’ Products and seeking restitution and damages for the difference
in price between Dollar General’s Infants’ Products and Children’s Products. [DE #1]
Before filing his Complaint, Plaintiff provided pre-suit notice to Defendants. Joint
Decl. ¶ 3. During this pre-suit time period, the Parties and their respective counsel first
engaged in extensive direct negotiations over multiple months in the spring and
962131.2
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summer of 2020. Id. Then, after filing, the Parties engaged in extensive arm’s-length
negotiations under the supervision of Judge Denlow, who is a retired Article III judge
from the Northern District of Illinois and now an experienced mediator with JAMS.
Id. ¶ 4. The Parties’ mediation efforts included a formal mediation on October 12,
2020. Id. After the mediation, the Parties spoke every few days with Judge Denlow
until the final material terms were agreed to. Id. In working with the mediator, the
Parties exchanged multiple rounds of settlement proposals related to all aspects of
settlement, eventually reaching an agreement in principle in early November 2020. Id
¶ 6. The result was the Parties’ Settlement Agreement, which will resolve this Action
in a manner that is fair, reasonable, and reflects the best interests of the Settlement
Class as a whole and avoids the expense, burden, and risks associated with further
protracted, complex, class action litigation. Id. ¶¶ 14,16-21, 33.
On February 2, 2021, Plaintiff and Class Counsel filed their Unopposed
Motion for Preliminary Approval. [DE #22]. On May 19, 2021, the Court entered the
Preliminary Approval Order that, inter alia, directed that Notice be disseminated
and established deadlines for the filing of this Motion, the timely submission of
Objections or opt-outs, and set a date for the Final Approval Hearing. [DE #29].
B.

Summary of the Settlement Terms

The Settlement terms are detailed in the Settlement Agreement. See Ex. A. The
following is a summary of its material terms.

962131.2

4

Case 3:20-cv-01037-TJC-MCR Document 35 Filed 09/20/21 Page 6 of 41 PageID 393

1.

The Settlement Class

The Settlement Class is defined as:
[A]ll individuals in the United States who purchased DG Health Infants’
Acetaminophen within the Class Period for personal or household use.
Agreement § 2(l). Excluded from the Class are: (a) Defendants; (b) the officers,
directors, or employees of Defendants and their immediate family members; (c) any
entity in which Defendants have a controlling interest; (d) any affiliate, legal
representative, heir, or assign of Defendants; (e) all federal court judges who have
presided over this Action and their immediate family members; (f) all persons who
submit a valid request for exclusion from the Class; and (g) those who purchased the
DG Health Infants’ Acetaminophen for the purpose of resale or for use in a business
setting. Id. § 2(l).
2.

Monetary Relief

The Settlement Agreement obligates Defendants to establish a Claim Fund in
the amount of $1.8 million which shall be used to: (i) pay all payments to Settlement
Class Members who submit Approved Claims; (ii) pay the Fee Award; (iii) pay any
awarded Class Representative Service Award; (iv) pay Claim Fund Expenses; and (v)
pay any Settlement Administration Expenses. Agreement § 2(g). In order to receive a
payment from the Claim Fund, Settlement Class Members must complete an online
or paper Claim Form. Each Settlement Class member who timely filed a valid Claim
Form shall become entitled to a distribution payment payable by check.

962131.2
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Each Settlement Class member who timely files a valid Claim Form shall
receive a cash distribution payable by check for $1.70 per Infants’ Product for all claims
submitted with proof of purchase, and $1.70 per Infants’ Product up to a maximum
$5.10 without proof of purchase. Agreement §§ 2(g), 5(b). The Claim Fund is a
common fund that will also cover the Fee Award, the Class Representative Service
Award, if any, certain notice and administration costs, and Claim Fund Expenses. Id.
Defendants previously funded an escrow account with the estimated Settlement
Administration Expenses pursuant to the Settlement Agreement. Id. § 5(b)(1). Within
three days of the Court entering the Final Settlement Order and Judgment, Defendants
will deposit the remainder of the $1.8 million. Id.
3.

Injunctive Relief

In addition to the monetary relief described above, Dollar General agreed to
meaningful injunctive relief that directly addresses Plaintiff’s concerns and allegations.
Specifically, Dollar General will not sell DG Health Infants’ Acetaminophen unless it
states that the liquid medicine in the Infants’ Product contains the same concentration
of liquid acetaminophen that is in DG Health Children’s Acetaminophen or language
on the labeling/packaging that is substantially similar. 2 Agreement § 5(a)(i)(1).

2

Dollar General agrees to adhere to this restriction by 360 days following the Effective Date (i.e.,
the Injunctive Relief Effective Date). Agreement § 5(a)(i)(1). Sales of DG Health Infants’
Acetaminophen manufactured prior to the Injunctive Relief Effective Date, or during the time
Dollar General is using reasonably diligent efforts under the circumstances to modify its current
packaging as required by the Settlement Agreement, shall not constitute a violation of the
Settlement Agreement or be subject to any claims. Id. § 5(a)(ii). Dollar General is permitted to sell
its existing inventory (including existing packaging and/or labeling) at the time of the Injunctive
Relief Effective Date for a period of 360 days after the Injunctive Relief Effective Date. Id.
962131.2
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4.

Class Release

In exchange for the benefits conferred by the Settlement, all Settlement Class
Members will be deemed to have released Dollar General from claims related to the
subject matter of the Action. The detailed release language is found in Section 9 of the
Agreement.
5.

Settlement Notice

The Parties have successfully completed the Notice Program. Joint Decl. ¶
8. The Notice Program was designed to and did provide the best notice practicable
and consisted of notice by publication, mail and email. See Agreement §§ 7(b);
Joint Decl. ¶ 9. All costs of the Settlement Administrator shall be paid out of the
Settlement Fund. Agreement § 7(b). The Notice Program was reasonably
calculated under the circumstances to apprise the Settlement Class of the pendency
of the Action, the terms of the Settlement, Class Counsel’s attorneys’ fee
application and request for Class Representative Service Award for Plaintiff, and
their rights to opt-out of the Settlement Class or object to the Settlement.
Intrepido-Bowden Decl. ¶¶ 10-27; Joint Decl. ¶10. The Notices and Notice
Program constituted sufficient notice to all persons entitled to notice and satisfied
all applicable requirements of law including, but not limited to, Rule 23 and the
constitutional requirement of due process. Preliminary Approval Order ¶ 8;
Intrepido -Bowden Decl. ¶34; Joint Decl. ¶11.
6.

Settlement Termination

Either Party has the right to terminate the Settlement Agreement if it is
962131.2
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rejected or materially modified by the Court or an appellate court. Agreement §
11. Dollar General also has the right to terminate the Settlement Agreement if
more than 100 Settlement Class Members from among the total Settlement Class
exercise their right to opt-out of the Settlement. Agreement § 11(a)(vi). The OptOut Period ends 17 days before the Final Approval Hearing. To date, there is only
one opt-out, making it unlikely the 100 required to terminate the Settlement will
be reached. Joint Decl. ¶ 12.
7.

Service Award

Pursuant to the Settlement Agreement, Class Counsel are entitled to request a
Class Representative Service Award of $5,000 for the Named Class Representative.
Agreement § 6(b). If the Court approves it, the Service Award will be paid from the
Claim Fund and will be in addition to any other relief to which the Class
Representative is entitled as a Settlement Class Member.

See id.

The Class

Representative Service Award will compensate Class Representative for his time and
effort in the Action, and for the risks he undertook in prosecuting the Action against
Defendants.
8.

Attorneys’ Fees and Costs

Class Counsel are entitled to request attorneys’ fees of up to 33.33% of the
Claim Fund, plus reimbursement of litigation costs. Agreement § 6(a). The Parties
negotiated and reached an agreement regarding attorneys’ fees and costs only after
reaching agreement on all other material terms of the Settlement Agreement. Joint
Decl. ¶¶13, 27.
962131.2
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C.

Argument

Court approval is required for settlement of a class action. Fed. R. Civ. P. 23(e).
The federal courts have long recognized a strong policy and presumption in favor of
class settlements. The Rule 23(e) analysis should be “‘informed by the strong judicial
policy favoring settlements as well as the realization that compromise is the essence of
settlement.’” Cotter v. Checkers Drive-In Rests., Inc., No. 8:19-cv-1386-VMC-CPT, 2021
U.S. Dist. LEXIS 160592, at *21 (M.D. Fla. Aug. 25, 2021) (citing In re Chicken
Antitrust Litig. Am. Poultry, 669 F.2d 228, 238 (5th Cir. 1982)). In evaluating a proposed
class settlement, the court “will not substitute its business judgment for that of the
parties; ‘the only question . . . is whether the settlement, taken as a whole, is so unfair
on its face as to preclude judicial approval.’” Gevaerts v. TD Bank, N.A., No. 11:14-cv20744-RLR, 2015 U.S. Dist. LEXIS 150354, at *12 (S.D. Fla. Nov. 5, 2015) (quoting
Rankin v. Rots, 2006 WL 1876538, at *3 (E.D. Mich. June 28, 2006). Class settlements
minimize the litigation expenses of the parties and reduce the strain that litigation
imposes upon already scarce judicial resources. Therefore, federal courts recognize
“in class action suits, there is an overriding public interest in favor of settlement.”
Canupp v. Sheldon, No. 2:04-cv-260-FTM-99DNF, 2009 U.S. Dist. LEXIS 113488, at
*14 (M.D. Fla. Nov. 23, 2009). The Settlement Agreement here is more than sufficient
under Rule 23(e), and Final Approval is clearly warranted.

962131.2
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1.

The Court Has Personal Jurisdiction Over the Settlement
Class Because Settlement Class Members Received
Adequate Notice and an Opportunity to Be Heard.

In addition to having personal jurisdiction over the Plaintiff, who is a party to
this Action, the Court also has personal jurisdiction over all members of the
Settlement Class because they received the Notice and due process. See Phillips
Petroleum Co. v. Shutts, 472 U.S. 797, 811-12 (1985) (citing Mullane v. Cent. Hanover
Bank & Trust Co., 339 U.S. 306, 314-15 (1950)); see also In re Prudential Ins. Co. of Am.
Sales Practices Litig., 148 F.3d 283, 306 (3d Cir. 1998).
(a)

The Best Notice Practicable Was Furnished.

The Notice Program was comprised of three parts: (1) publication notice
through a digital campaign; (2) establishment of a settlement website; and (3) direct
notice (along with a Claim Form) by email or mail to available addresses.
Agreement § 7(b); Intrepido-Bowden Decl. ¶¶ 4-5, 33.
Each facet of the Notice Program was timely and properly accomplished.
Intrepido-Bowden Decl.¶¶ 10-27. The Settlement Administrator received data from
Dollar General that identified the names and contained a phone number and/or email
address which identified 76,598 unique records, 68,295 contained at least one email
address. Intrepido-Bowden Decl. ¶¶ 6-7. JND performed a reverse phone number
search on the records to identify 39,728 additional emails and 12,098 additional
addresses. Id. ¶ 7 On June 8, 2021, the Settlement Administrator sent Email Notice
to 103,698 Settlement Class Members. Id. ¶¶ 7-9. As of June 16, 2021, Email Notice
to 15,553 Settlement Class Members “bounced back” as undeliverable, prompting
962131.2
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5,473 additional postcard notices to be mailed. Id. ¶12. Pursuant to the Preliminary
Approval Order, JND mailed the Court-approved Mailed Notice by USPS mail,
postage prepaid, to 6,980 potential Settlement Class Members. Id. ¶13. As of
September 15, 2021, 94,381 Settlement Class Members received Email or Mail
Notice. Id. at ¶14. While the Claim Administrator has not yet completed the review
of submitted claims, based on a generous assumption regarding claim validity, no
Settlement Class Member will receive a pro rata reduction. Id. at ¶32
On July 19, 2021, JND launched a digital effort which delivered a total of
294,047,825 impressions. Id. at ¶15. The ads targeted Settlement Class Members
and provided a direct link to the Settlement Website. Id. On June 8, 2021, JND
distributed a national press release to over 15,000 outlets which was picked up 215
times with a potential audience of 133 million people. Id. at ¶21.The Settlement
Website, www.DGInfantAcetaminophenSettlement.com, went active on June 6,
2021, hosting copies of important case documents, answers to frequently asked
questions, contact

information for Class Counsel and the Settlement

Administrator, the link to electronically file the Claim Form, and all information
required by the Preliminary Approval Order. Id. ¶ 22. As of September 15, 2021,
the Settlement Website has tracked 144,764 unique users who registered 328,780
page views. Id. ¶ 23. In addition, a toll-free number, 1-833-722-0894, was
established and has been operational since June 4, 2021. Id. ¶ 24. JND also
established

962131.2
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info@DGInfantAcetaminophenSettlement.com, and a Post Office address. Id. ¶
25. By calling or emailing, Settlement Class Members are able to obtain Settlement
information, 24 hours a day, 7 days a week. Id. As of September 15, 2021, the tollfree number has received 36 calls and 125 emails. Id. ¶¶ 24-25.
(b)

The Notice Program Was Reasonably Calculated
to Inform Settlement Class Members of Their
Rights.

The Court-approved Notice Program satisfied due process requirements
because they described “the substantive claims . . . [and] contain[ed] information
reasonably necessary to make a decision to remain a class member and be bound
by the final judgment.” Williams v. Bluestem Brands, Inc., No. 8:17-cv-1971-T27AAS, 2019 U.S. Dist. LEXIS 56655, at *11 (M.D. Fla. Apr. 2, 2019) (quoting
In re Nissan Motor Corp. Antitrust Litig., 552 F.2d at 1104-05). The Notices, among
other things, defined the Settlement Class, described the release to Dollar General
under the Settlement, as well as the amount and proposed distribution of the
Claim Fund, and informed Settlement Class members of their right to opt-out or
object, the procedures for doing so, and the time and place of the Final Approval
Hearing. It also notified Settlement Class members that a final judgment would
bind them unless they opted out, and told them where they could get more
information – for example, at the Settlement Website that has a copy of the
Settlement Agreement and Notice, as well as other important documents. Further,
the Notice described Class Counsel’s intention to seek attorneys’ fees of up to
33.33% of the Claim Fund, plus expenses, and a Class Representative Service
962131.2
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Award. Hence, Settlement Class Members were provided with the best practicable
notice

that was “reasonably calculated, under [the] circumstances, to apprise

interested parties of the pendency of the action and afford them an opportunity to
present their objections.” Shutts, 472 U.S. at 812 (quoting Mullane, 339 U.S. at
314-15); see Intrepido-Bowden Decl., Exhibits B and E.
As of September 17, 2021, the Settlement Administrator has received one
opt-out request, and no objections to the Settlement had been filed. Joint Decl. ¶12;
Intrepido-Bowden Decl. at ¶¶ 27, 29. Updated information will be supplied after
the deadline to opt-out or object and prior to the FinalApproval Hearing, if needed.
2.

The Settlement Should Be Approved as Fair,
Adequate and Reasonable.

In deciding whether to approve the Settlement, the Court will analyze
whether it is “fair, adequate, reasonable, and not the product of collusion.” Leverso
v. Southtrust Bank, 18 F.3d 1527, 1530 (11th Cir. 1994); see also Bennett v. Behring
Corp., 737 F.2d 982, 986 (11th Cir. 1984). A settlement is fair, reasonable and
adequate when “the interests of the class as a whole are better served if the litigation
is resolved by the settlement rather than pursued.” Rigney v. Livingston Fin., LLC,
No. 6:12-cv-617-Orl-37TBS, 2014 U.S. Dist. LEXIS 196426, at *19 (M.D. Fla.
Mar. 6, 2014) (quoting In re Lorazepam & Clorazepate Antitrust Litig., MDL No. 1290,
2003 WL 22037741, at *2 (D.D.C. June 16, 2003)). Importantly, the Court is “not
called upon to determine whether the settlement reached by the parties is the best
possible deal, nor whether class members will receive as much from a settlement
962131.2
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as they might have recovered from victory at trial.” Jairam v. Colourpop Cosmetics,
LLC, No. 19-CV-62438-RAR, 2020 U.S. Dist. LEXIS 181656, at *12 (S.D. Fla.
Oct. 1, 2020) (quotation omitted).
The Eleventh Circuit has identified six factors to be considered in analyzing
the fairness, reasonableness and adequacy of a class settlement under Rule 23(e):
(1)

the existence of fraud or collusion behind the settlement;

(2)

the complexity, expense, and likely duration of the litigation;

(3)

the stage of the proceedings and the amount of discovery completed;

(4)

the probability of the plaintiffs’ success on the merits;

(5)

the range of possible recovery; and

(6)

the opinions of the class counsel, class representatives, and
the substance and amount of opposition to the settlement.

Leverso v. Southtrust Bank, 18 F.3d 1527, 1530 n.6 (11th Cir. 1994); see also Bennett v.
Behring Corp., 737 F.2d 982, 986 (11th Cir. 1984). Additionally, effective December 1,
2018, Rule 23(e) was amended to add a mandatory, but not exhaustive, list of similar
final approval factors:
(A) the class representatives and class counsel have adequately

represented the class;
(B) the proposal was negotiated at arm’s length;
(C) the relief provided for the class is adequate, taking into account:
(i) the costs, risks, and delay of trial and appeal;

962131.2
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to the class, including the method of processing class-member
claims;
(iii) the terms of any proposed award of attorney’s fees,

including timing of payment; and
(iv) any agreement required to be identified under Rule 23(e)(3); and
(D) the proposal treats class members equitably relative to each other.

Fed. R. Civ. P. 23(e)(2). The analysis set forth below shows this Settlement
to be eminently fair, adequate and reasonable.
(a)

There Was No Fraud or Collusion and the Settlement
Was Negotiated at Arm’s Length.

Prior to filing the complaint, the parties engaged in meaningful dialogue,
and Dollar General sharply contested this Action, which demonstrates the absence
of fraud or collusion behind the Settlement. See, e.g., In re Sunbeam Sec. Litig., 176
F. Supp. 2d 1323, 1329 n.3 (S.D. Fla. 2001); Ingram v. Coca-Cola Co., 200 F.R.D.
685, 693 (N.D. Ga. 2001) (court had “no doubt that this case has been adversarial,
featuring a high level of contention between the parties”); Warren v. City of Tampa,
693 F. Supp. 1051, 1055 (M.D. Fla. 1988) (no evidence of collusion, but to the
contrary record showed “that the parties conducted discovery and negotiated the
terms of settlement for an extended period of time”), aff’d, 893 F.2d 347 (11th Cir.
1989); see also Diaz v. Hillsborough Cty. Hosp. Auth., CASE NO. 8:90-CV-120-T-25B,
2000 U.S. Dist. LEXIS 14061, at *15-16 (M.D. Fla. Aug. 7, 2000).
Class Counsel negotiated the Settlement with similar force. Plaintiff and the
962131.2
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Settlement Class were represented by experienced counsel throughout the
negotiations. Class Counsel and Dollar General engaged in formal mediation with
Mr. Denlow. All negotiations were arm’s-length and extensive. Joint Decl. ¶¶4-5;
see also Perez v. Asurion Corp., 501 F. Supp. 2d 1360, 1384 (S.D. Fla. 2007) (class
settlement was not collusive because it was overseen by “an experienced and wellrespected mediator”); see also Diaz, 2000 U.S. Dist. LEXIS 14061, at *15-16.
(b)

The Settlement Will Avert Years of Complex and
Expensive Litigation.

The claims and defenses are complex; litigating them is both difficult and
time-consuming, and recovery by any means other than settlement would require
years of litigation. Joint Decl. ¶14. See also In re U.S. Oil & Gas Litig., 967 F.2d 489,
493 (11th Cir. 1992) (noting that complex litigation “can occupy a court’s docket
for years on end, depleting the resources of the parties and taxpayers while
rendering meaningful relief increasingly elusive”); United States v. Glens Falls
Newspapers, Inc., 160 F. 3d 853, 856 (2d Cir. 1998) (noting that “a principal
function of a trial judge is to foster an atmosphere of open discussion among the
parties’ attorneys and representatives so that litigation may be settled promptly and
fairly so as to avoid the uncertainty, expense and delay inherent in a trial”). The
Settlement provides immediate and substantial benefits to a Settlement Class of
over 28,000 members. Joint Decl. ¶14.
As stated in Borcea v. Carnival Corp., 238 F.R.D. 664, 674 (S.D. Fla. 2006):
The Court should consider the vagaries of litigation and compare the
significance of immediate recovery by way of the compromise to the
962131.2
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mere possibility of relief in the future, after protracted and expensive
litigation. In this respect, “[i]t has been held proper to take the bird in
the hand instead of a prospective flock in the bush.”
(quoting In re Shell Oil Refinery, 155 F.R.D. 552 (E.D. La. 1993)) (alterations in
original and internal citation omitted). Because the “demand for time on the existing
judicial system must be evaluated in determining the reasonableness of the
settlement,” Ressler v.Jacobson, 822 F. Supp. 1551, 1554 (M.D. Fla. 1992) (citation
omitted), the Settlement’s adequacy under Rule 23(e)(2)(C), providing reasonable
settlement benefits, should not be doubted.
(c)

The Factual Record Is Sufficiently Developed to Enable
Class Counsel to Make a Reasoned Judgment.

Courts also consider “the degree of case development that class counsel have
accomplished prior to settlement” to ensure that “counsel had an adequate
appreciation of the merits of the case before negotiating.” Gevaerts, 2015 U.S. Dist.
LEXIS 150354, at *19 (quoting In re General Motors Corp. Pick-up Truck Fuel Tank Prods.
Liab. Litig., 55 F.3d 768, 813 (3d Cir. 1995)). At the same time, “[t]he law is clear that
early settlements are to be encouraged, and accordingly, only some reasonable amount
of discovery should be required to make these determinations.” Ressler, 822 F. Supp.
at 1555.
Class Counsel negotiated the Settlement with the benefit of targeted discovery.
Joint Decl. ¶ 15. Specifically, Class Counsel reviewed critical documents and data
regarding the labeling of the Products and the class membership. Id. Plaintiff also spent
considerable time researching and navigating Defendants’ numerous defenses. Id. As
962131.2
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such, Class Counsel’s analysis and understanding of the legal obstacles positioned
them to evaluate the strengths and weaknesses of Plaintiff’s claims and Defendants’
defenses, as well as the range and amount of damages that were potentially recoverable
if the Action proceeded to judgment on a class-wide basis. Id.
(d)

Plaintiff and the Class Still Faced Significant Obstacles
to Prevailing.

The “likelihood and extent of any recovery from the defendants absent . . .
settlement” is another important factor in assessing the reasonableness of a settlement.
Wave Lengths Hair Salons of Fla. v. Cbl & Assocs. Props., No. 2:16-cv-206-FtM-PAMMRM, 2019 U.S. Dist. LEXIS 239523, at *21 (M.D. Fla. Aug. 22, 2019) (internal
citation omitted); see also Ressler, 822 F. Supp. At 1555 (“A Court is to consider the
likelihood of the plaintiff’s success on the merits of his claims against the amount and
form of relief offered in the settlement before judging the fairness of the compromise.”)
Class Counsel believes that Plaintiff had a strong case against Defendants. Joint
Decl. ¶ 17. Even so, Class Counsel are mindful that Defendants advanced significant
defenses. Id. This Action involved several major litigation risks that loomed in the
absence of settlement including, but not limited to, class certification, a motion for
summary judgment, Daubert motions, trial, as well as appellate review following a final
judgment. Id.
To prevail at trial, Plaintiff would need to prove not only that the challenged
representations mislead consumers into believing Infants’ was specially formulated for
infants, but also the following: Dollar General’s omission of an express statement
962131.2
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telling consumers that the Infants’ Products contain the same medicine as Children’s
is material; the representations and/or omissions caused Plaintiff and the Settlement
Class’ injuries; and, restitution and/or recoverable damages. Joint Decl. ¶ 18.
Throughout the litigation, Dollar General has taken the position that the challenged
representations are not deceptive, and that the phrase “specially formulated” does not
appear in any Infants’ marketing and is undefined and immaterial. Id. Dollar General
also defended their conduct on a robust safety argument. Namely, that Infants’ and
Children’s are not the same products because—for safety reasons—they (i) contain
different dosing devices and (ii) utilize different bottle flow restrictors to prevent
accidental overdose. Id.
Several Courts have since found that the same type of labeling and omissions
challenged here were sufficient to survive a motion to dismiss, including the Elkies case
in which the Court subsequently awarded class certification. See Elkies v. Johnson &
Johnson Servs., Inc., No. 2:12-cv-07320, 2018 U.S. Dist. LEXIS 24505, at *7-8 (C.D.
Cal. Feb. 22, 2018) (a label with the word “Infants” and the lack of “any express
disclosure that the medicine in the bottle is exactly the same, and provided at the exact
same concentration,” could mislead consumers to believe “that Infants’ is unique or
specially formulated for children under two.”); McFall v. Perrigo Co. (C.D. Cal. Apr.
15, 2021, No. 2:20-cv-07752-FLA (MRWx)) 2021 U.S.Dist. LEXIS 109451, at *36
(“Viewing the ‘infant’s’ modifier, image of a stroller, and the instruction to compare
to another infant’s product, a reasonable consumer could believe Infants’ Equate is
specially formulated for infants or otherwise different from the Children’s Equate.”);
962131.2
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Burchfield v. Prestige Consumer Healthcare, Inc., No. 2:20-cv-10717-DSF-RAO, at 7 (C.D.
Cal. April 16, 2021), Exhibit 1, at 7 (“Plaintiffs have at least plausibly alleged that a
reasonable consumer would believe the product was specifically formulated for
infants.”)
The landscape remains uncertain, however, as several courts have dismissed
similar labeling cases. See Lokey v. CVS, No. 20-cv-04782-LB, 2020 U.S. Dist. LEXIS
218087, (N.D. Cal. Nov. 20, 2020); Eidmann v. Walgreen Co., No. 20-cv-04805-ELD,
2021 U.S. Dist. LEXIS 36800 (N.D. Cal. Feb. 26, 2021); and Harris v. Topco Assocs.,
LLC, No. 20 C 4355, 2021 U.S. Dist. LEXIS 89716 (N.D. Ill. May 11, 2021).
Apart from the risks, continued litigation would have involved substantial delay
and expense, which further counsels in favor of Final Approval. Joint Decl. ¶ 19. The
uncertainties and delays from this process would have been significant. Id.
Given the myriad risks attending these claims, as well as the certainty of
substantial delay and expense from ongoing litigation, the Settlement cannot be
seen as anything except a fair compromise. See, e.g., Haynes v. Shoney’s, No. 8930093-RV, 1993 WL 19915, at *6 (N.D. Fla. Jan. 25, 1993) (“The risks for all
parties should this case go to trial would be substantial. It is possible that trial on
the merits would result in … no relief for the class members. . . . Based on . . . the
factual and legal obstacles facing both sides should this matter continue to trial, I
am convinced that the settlement is a fair and reasonable compromise.”); Bennett v.
Behring Corp., 96 F.R.D. 343, 349-50 (S.D. Fla. 1982), aff’d, 737 F.2d 982 (11th Cir.
1984) (plaintiffs faced a “myriad of factual and legal problems” creating “great
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uncertainty as to the fact and amount of damage,” making it “unwise [for plaintiffs]
to risk the substantial benefits which the settlement confers to the vagaries of a
trial”).
(e)

The Benefits Provided by the Settlement Are Fair,
Adequate and Reasonable Compared to the Range of
Possible Recovery.

In determining whether a settlement is fair given the potential range of recovery,
the court should be guided by “the fact that a proposed settlement amounts to only a
fraction of the potential recovery does not mean the settlement is unfair or
inadequate.” Behrens v. Wometco Enters., Inc., 118 F.R.D. 534, 542 (S.D. Fla. 1988),
aff’d, 899 F.2d 21 (11th Cir. 1990). Indeed, “[a] settlement can be satisfying even if it
amounts to a hundredth or even a thousandth of a single percent of the potential
recovery.” Id.
Class Counsel were well-positioned to evaluate the strengths and weaknesses of
Plaintiff’s claims, as well as the appropriate basis upon which to settle them. Joint
Decl. ¶ 20. Each Settlement Class Member who opted to participate in the settlement
will receive a partial refund of $1.70 for every 1 fl. oz. bottle of Infants’ Acetaminophen
and 2 fl. oz. bottle of Infants’ Acetaminophen for which they have a valid proof of
purchase, without limitation, or in the alternative, up to a maximum of 3 units, i.e., a
total of up to $5.10 per household without proof of purchase. Id.
This Settlement provides an extremely fair and reasonable recovery to
Settlement Class Members when considering Defendants’ defenses, as well as the
challenging, unpredictable path of litigation that Plaintiff would otherwise have
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continued to face in the trial and appellate courts. Joint Decl. ¶ 21. See Williams v.
Bluestem Brands, Inc., No. 8:17-cv-1971-T-27AAS, 2019 U.S. Dist. LEXIS 56655, at *4
n.2 (M.D. Fla. Apr. 2, 2019) (approving settlement of approximately $7.00 per class
member.); James v. JPMorgan Chase Bank, N.A., No. 8:15-cv-2424-T-23JSS, 2016 U.S.
Dist. LEXIS 167022, at *4-5 (M.D. Fla. Nov. 22, 2016) (approving settlement of $3.00$5.00 per class member).
(f)

The Opinions of Class Counsel, the Plaintiff, and
Absent Settlement Class Members Favor Approval.

Class Counsel strongly endorse the settlement. Joint Decl. ¶ 20. The Court
should give “great weight to the recommendations of counsel for the parties, given
their considerable experience in this type of litigation.” Warren, 693 F. Supp. at 1060;
see also Domestic Air, 148 F.R.D. at 312-13 (“In determining whether to approve a
proposed settlement, the Court is entitled to rely upon the judgment of the parties’
experienced counsel. ‘[T]he trial judge, absent fraud, collusion, or the like, should be
hesitant to substitute its own judgment for that of counsel.’”) (citations omitted); see
also Bragg v. Bill Heard Chevrolet, Inc.-Plant City, No. 8:02-CV-609-T-30EAJ, 2006 U.S.
Dist. LEXIS 60938, at *1 (M.D. Fla. Aug. 28, 2006) (“In the context of approval of a
class action settlement, in the absence of fraud, collusion or the like, a court is entitled
to rely upon the judgment of experienced counsel for the parties and should be hesitant
to substitute its own judgment for that of counsel.”)
There has been no opposition to the Settlement, as not a single Objection was
filed to date. Joint Decl. ¶ 12. This is another indication that the Settlement Class is
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clearly satisfied with the Settlement. Even if there were some Objections, it is settled
that “[a] small number of objectors from a plaintiff class of many thousands is strong
evidence of a settlement’s fairness and reasonableness.”

Association for Disabled

Americans v. Amoco Oil Co., 211 F.R.D. 457, 467 (S.D. Fla. 2002).
3.

The Court Should Certify the Settlement Class.

Plaintiff and Class Counsel respectfully request that the Court certify the
Settlement Class. “Confronted with a request for settlement-only class certification, a
district court need not inquire whether the case, if tried, would present intractable
management problems . . . for the proposal is that there be no trial.” Amchem Products,
Inc. v. Windsor, 521 U.S. 591, 620 (1997).
Certification under Fed. R. Civ. P. 23(a) requires numerosity, commonality,
typicality, and adequacy of representation. Under Rule 23(b)(3), certification is
appropriate if the questions of law or fact common to the Settlement Class Members
predominate over individual issues of law or fact and if a class action is superior to
other available methods for the fair and adjudication of the controversy.
Rule 23(a)(1) numerosity is satisfied because the Settlement Class consists of
over 6,000 individuals, and joinder of all such persons is impracticable. See Kilgo v.
Bowman Trans., 789 F.2d 859, 878 (11th Cir. 1986) (numerosity satisfied where
plaintiffs identified at least 31 class members “from a wide geographical area”).
“Commonality requires the plaintiff to demonstrate that the class members ‘have
suffered the same injury,’” and the plaintiff’s common contention “must be of such a
nature that it is capable of classwide resolution—which means that determination of its
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truth or falsity will resolve an issuethat is central to the validity of each one of the claims
in one stroke.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 131 S. Ct. 2541, 2551 (2011)
(citation omitted). Here, Rule 23(a)(2) commonality is readily satisfied as there are
multiple questions of law and fact – e.g., whether consumers were misled by
Defendants’ labeling– that are common to the Settlement Class, that are alleged to
have injured all Settlement Class Members in the same way, and that would generate
common answers.
For similar reasons, Plaintiff’s claims are reasonably coextensive with those of
the absent Settlement Class Members, satisfying Rule 23(a)(3) typicality. See Kornberg
v. Carnival Cruise Lines, Inc., 741 F.2d 1332, 1337 (11th Cir. 1984) (typicality satisfied
where claims “arise from the same event or pattern or practice and are based on the
same legal theory”); Murray v. Auslander, 244 F.3d 807, 811 (11th Cir. 2001) (named
plaintiffs are typical of the class where they “possess the same interest and suffer the
same injury as the class members”). Plaintiff is typical of absent Settlement Class
Members. He purchased the Infants’ Products for his then infant children and
grandchildren based on its misleading label, suffered the same damages, and they will
all benefit from the relief achieved.
Plaintiff and Class Counsel also satisfy the adequacy of representation
requirement. Adequacy under Rule 23(a)(4) relates to (1) whether the proposed
class representative has interests antagonistic to the class; and (2) whether the
proposed class counsel has the competence to undertake this litigation. Fabricant v.
Sears Roebuck & Co., 202 F.R.D. 310, 314-15 (S.D. Fla. 2001). The determinative
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factor “is the forthrightness and vigor with which the representative party can be
expected to assert and defend the interests of the members of the class.” Lyons v.
Georgia-Pacific Corp. Salaried Employees Ret. Plan, 221 F.3d 1235, 1253 (11th Cir.
2000) (internal quotation marks omitted). Plaintiff’s interests are coextensive with,
not antagonistic to, the interests of the Settlement Class, because Plaintiff and the
absent Settlement Class Members have the same interest in the relief afforded by
the Settlement, and the absent Settlement Class Members have no diverging
interests. Fabricant v. Sears Roebuck & Co., 202 F.R.D. 310, 314 (S.D. Fla. 2001).
Further, Plaintiff and the Settlement Class are represented by qualified and
competent Class Counsel who have extensive experience and expertise prosecuting
complex class actions, and who devoted substantial time and resources to vigorous
litigation of the Action. Id; Joint Decl. ¶22, Exhibits 1-4.
Rule 23(b)(3) requires that “[c]ommon issues of fact and law . . . ha[ve] a
direct impact on every class member’s effort to establish liability that is more
substantial than the impact of individualized issues in resolving the claim or claims
of each class member.” Sacred Heart HealthSys., Inc. v. Humana Military Healthcare
Servs., Inc., 601 F.3d 1159, 1170 (11th Cir. 2010) (internal quotation marks
omitted). Rule 23(b)(3)’s predominance requirement is readily satisfied because
liability questions common to all Settlement Class Members substantially
outweigh any possible issues that are individual to each member. Further,
resolution of thousands of claims in one action is far superior to individual lawsuits,
because it promotes consistency and efficiency of adjudication. See Fed. R. Civ. P.
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23(b)(3).
Based on the foregoing, the Settlement is fair, adequate and reasonable and
should therefore be finally approved.
III.

APPLICATION FOR SERVICE AWARD
Pursuant to the Settlement, Class Counsel respectfully request, and

Defendants do not oppose, a Service Award for the Named Class Representative
in the amount of $5,000.00. “[T]here is ample precedent for awarding incentive
compensation to class representatives at the conclusion of a successful class
action.” David v. American Suzuki Motor Corp., 2010 WL 1628362, at *6 (S.D. Fla.
Apr. 15, 2010). However, recently, in Johnson v. NPAS Solutions, LLC, 975 F.3d
1244 (11th Cir. 2020), the Eleventh Circuit held that 19th century Supreme Court
precedent prohibits an incentive award that “compensates a class representative for
his time and rewards him for bringing a lawsuit.” 3 Id. at 1260–61. In the two cases
from the 1800s relied on by the majority in Johnson, the named plaintiffs sought an
actual salary for the time they expended on the case and reimbursement for personal
expenses like train fare they incurred while performing work for the case. Id. at
1256–57.
This case is distinguishable from Johnson. First, unlike the service award in
Johnson, the Service Award here is not a “salary” or “bounty,” but rather is an

3
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award for the risk that Plaintiff undertook in bringing the case on behalf of the
class. See Pledger v. Reliance Trust Co., No. 15- cv-4444, 2021 WL 2253497, at *8-9
(N.D. Ga. Mar. 8, 2021) (distinguishing Johnson and approving $25,000.00
payments from the settlement fund to each of five class representatives in the case
where they “were not promised a ‘bonus’ or ‘salary,’ but undertook a considerable
risk of alienation and harm to their reputations for seeking to enforce their rights.”);
Henderson v. Emory University, No. 16-cv-2920-CAP (N.D. Ga. Nov. 4, 2020)
(distinguishing Johnson and approving incentive awards to class representatives
where they faced considerable risk in pursuing the lawsuit, the settlement
agreement was not contingent on the class representatives receiving an award, and
the class representatives were integral to achieving the settlement which in turn
benefited the entire class.). Here, there was no discussion of attorneys’ fees or a
Class Representative Service Award until all material terms of the Settlement were
reached, Joint Decl. ¶¶ 25, 27, so this is not a pre-promised “salary” or “bounty”
to pay for Plaintiff’s time or reward him for bringing the suit that would have driven
him to make decisions against the best interests of the class (a primary concern in
Johnson’s reasoning). Plaintiff also provided substantial assistance that enabled
Class Counsel to successfully prosecute the Action, including submitting to
interviews with Class Counsel, reviewing all material filings, approving the
Settlement, locating and forwarding responsive documents and information, and
participating in mediation. Plaintiff was also prepared to devote additional time to
deposition and to be available for trial, if necessary. In so doing, Plaintiff was
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integral to forming the theory of the case and litigating it through settlement. Joint
Decl. ¶23. Accordingly, Johnson does not prevent the requested Class
Representative Service Award. 4
The end-result of Plaintiff’s efforts, coupled with those of Class Counsel,
provided a substantial benefit to the Settlement Class. Joint Decl. ¶24. The Service
Award of $5,000.00 is in the range of what has been deemed to be reasonable. Id.
at ¶26; see, e.g., Papa v. Grieco Ford Fort Lauderdale, LLC, No. 18-cv-21897, 2019 WL
11623986, at *3 (S.D. Fla. June 5, 2019) (approving service award of $10,000.00,
or about .205% of a $4,871,160.00 settlement). Accordingly, the Class
Representative Service Award requested here is reasonable and should be
approved.
IV.

APPLICATION FOR ATTORNEYS’ FEES AND EXPENSES
Pursuant to the Settlement and the Notices, and consistent with recognized

class action practice and procedure, Class Counsel respectfully request an
award of attorneys’ fees of $600,000.00, which is equal to 33.33% of the
$1,800,000.00 Settlement Fund. Joint Decl. ¶27. Class Counsel also request
reimbursement of limited out-of-pocket costs and expenses totaling $10,910.49
incurred in connection with the prosecution of the Action and in connection with
4

If this Court is not inclined to approve the requested Class Representative Service Award based
on Johnson, Class Counsel respectfully request that this Court approve the remainder of the
Settlement and reserve jurisdiction to allow Class Counsel to renew the request for a service award
should Johnson be reversed. See Janicijevic v. Classica Cruise Operator, Ltd., No. 20-cv-23223,
2021 WL 2012366(S.D. Fla. May 20, 2021) (reserving jurisdiction to award service awards if
Johnson is reversed).
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the Settlement. Id. Class Counsel and Dollar General negotiated and reached
agreement regarding attorneys’ fees and costs only after reaching agreement on all
other material Settlement terms. Id. The requested fee is within the range of reason
under the factors listed in Camden I Condo. Ass’n. v. Dunkle, 946 F.2d 768 (11th Cir.
1991). For the reasons detailed herein, Class Counsel submit that the requested fee
is appropriate, fair and reasonable and respectfully requests that it be approved by
the Court.
A.

The Law Awards Class Counsel Fees from the Common Fund
Created Through Their Efforts.

It is well established that when a representative party has conferred a
substantial benefit upon a class, counsel is entitled to attorneys’ fees based upon the
benefit obtained. Camden I, 946 F.2d at 771; Boeing Co. v. Van Gemert, 444 U.S. 472,
478 (1980). The common benefit doctrine is an exception to the general rule that
each party must bear its own litigation costs. “The doctrine serves

the ‘twin goals

of removing a potential financial obstacle to a plaintiff’s pursuit of a claim on behalf
of a class and of equitably distributing the fees and costs of successful litigation
among all who gained from the named plaintiff’s efforts.’” Gevaerts, No. 11:14-cv20744, 2015 WL 6751061, at *10 (quoting In re Gould Sec. Litig., 727 F. Supp. 1201,
1202 (N.D. Ill. 1989)). “The common benefit doctrine stems from the premise that
those who receive the benefit of a lawsuit without contributing to its costs are
‘unjustly enriched’ at the expense of the successful litigant.” Gevaerts, No. 11:14-cv20744, 2015 WL 6751061, at *10 (citing Van Gemert, 444 U.S. at 478). “As a result,
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the Supreme Court, the Eleventh Circuit, and courts in this District have all
recognized that ‘[a] litigant or a lawyer who recovers a common fund for the benefit
of persons other than himself or his client is entitled to a reasonable attorney’s fee
from the fund as whole.’” Gevaerts, No. 11:14-cv- 20744, 2015 WL 6751061, at *10
(citations omitted); see also Camden I, 946 F.2d at 771 (“Attorneys in a class action in
which a common fund is created are entitled to compensation for their services from
the common fund, but the amount is subject to court approval.”). Courts have also
recognized that appropriate fee awards in cases such as this encourage redress for
wrongs caused to entire classes of persons and deter future misconduct of a similar
nature. See Deposit Guar. Nat’l Bank v. Roper, 445 U.S. 326, 338-39 (1980). Adequate
compensation promotes the availability of counsel for aggrieved persons.
In the Eleventh Circuit, class counsel are awarded a percentage of the
funds obtained through a settlement. In Camden I – the controlling authority
regarding attorneys’ fees in common- fund class actions – the Eleventh Circuit held
that “the percentage of the fund approach [as opposed to the lodestar approach] is the
better reasoned in a common fund case. Henceforth in this circuit, attorneys’ fees
awarded from a common fund shall be based upon a reasonable percentage of the
fund established for the benefit of the class.” Camden I, 946 F.2d at 774.
The Court has discretion in determining the appropriate fee percentage.
“There is no hard and fast rule mandating a certain percentage of a common fund
which may be awarded as a fee because the amount of any fee must be determined
upon the facts of each case.” Sunbeam, 176 F. Supp. 2d at 1333 (quoting Camden I,
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946 F.2d at 774). Nonetheless, “[t]he majority of common fund fee awards fall
between 20 percent to 30 percent of the fund” – though “an upper limit of 50
percent of the fund may be stated as a general rule.” Sunbeam, 176 F. Supp. 2d at
1333 (quoting Camden I, 946 F.2d at 774-75); see also Waters v. Int’l Precious Metals
Corp., 190 F.3d 1291 (11th Cir. 1999), cert. denied, 530 U.S. 1289 (2000) (approving
fee award where the district court

determined that the benchmark should be 30

percent and then adjusted the fee award higher in view of the circumstances of the
case). Class Counsel’s fee request falls within this accepted range.
1.

Application of the Camden I Factors Supports the
Requested Fee.

The Eleventh Circuit has provided a set of factors the Court should use
to determine a reasonable percentage to award as an attorney’s fee to class
counsel in class actions:
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)
(11)
(12)

the time and labor required;
the novelty and difficulty of the relevant questions;
the skill required to properly carry out the legal services;
the preclusion of other employment by the attorney as a
result of his acceptance of the case;
the customary fee;
whether the fee is fixed or contingent;
time limitations imposed by the clients or the circumstances;
the results obtained, including the amount recovered for the clients;
the experience, reputation, and ability of the attorneys;
the “undesirability” of the case;
the nature and the length of the professional relationship
with the clients; and
fee awards in similar cases.

Camden I, 946 F.2d at 772 n.3.
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These twelve factors are guidelines and are not exclusive. “Other pertinent
factors are the time required to reach a settlement, whether there are any substantial
objections by class members or other parties to the settlement terms or the fees
requested by counsel, any non-monetary benefits conferred upon the class by the
settlement, and the economics involved in prosecuting a class action.” Sunbeam,
176 F. Supp. 2d at 1333 (quoting Camden I, 946 F.2d at 775). In addition, the
Eleventh Circuit has “encouraged the lower courts to consider additional factors
unique to the particular case.” Camden I, 946 F.2d at 775. Here, these factors
support the requested fee.
2.

The Claims Against Dollar General Required
Substantial Time and Labor.

Prosecuting and settling these claims demanded considerable time and
labor, making this fee request reasonable. Joint Decl. ¶28. The organization of
Class Counsel ensured that the work was coordinated to maximize efficiency and
minimize duplication of effort. Id. Class Counsel devoted substantial time to
investigating the claims against Dollar General. Id. Class Counsel also expended
resources researching and developing the legal claims at issue. Id. Substantial time
and

resources were also dedicated to conducting discovery. Id. Class Counsel

reviewed documents produced by Dollar General. Id.
Settlement negotiations consumed additional time and resources. Id. at ¶29.
The mediation session and subsequent settlement discussions required substantial
preparation and damage analysis. Id. Finally, significant time was devoted to the
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negotiating and drafting of the Settlement Agreement and the preliminary approval
process, and to all actions required thereafter pursuant to the Preliminary Approval
Order. Id. All of this work consumed a substantial amount of time. Id. Class
Counsel will also spend time with settlement administration after Final Approval.
Id.
All told, Class Counsel’s coordinated work paid dividends for the Settlement
Class. Id. at ¶30. Each of the above-described efforts was essential to achieving the
Settlement before the Court. Id at ¶31. The time and resources Class Counsel
devoted to prosecuting and settling this Action readily justify the requested fee. Id.
3.

The Issues Involved Were Novel and Difficult,
and Required the Skill of Highly Talented
Attorneys.

Class Counsel’s legal work conferred a substantial benefit on the Settlement
Class in the face of significant litigation obstacles. Id. at ¶ 38. Class Counsel’s work
required the acquisition and analysis of a significant amount of factual and legal
information. Id.
In any given case, the skill of legal counsel should be commensurate with the
novelty and complexity of the issues, as well as the skill of the opposing counsel.
Litigation of this Action required counsel trained in class action law and procedure.
Class Counsel possess these attributes, and their participation added value to the
representation of this Settlement Class. Id. at ¶ 39.
In evaluating the quality of representation by Class Counsel, the Court should
also consider opposing counsel. See Camden I, 946 F.2d at 772 n.3; Ressler, 149 F.R.D.
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at 654. Throughout the litigation, Defendants were represented by extremely capable
counsel. Id. at ¶ 40. They were worthy, highly competent adversaries. Id.; Walco Invs.
v. Thenen, 975 F. Supp. 1468, 1472 (S.D. Fla. 1997) (stating that “[g]iven the quality
of defense counsel from prominent national law firms, the Court is not confident that
attorneys of lesser aptitude could have achieved similar results”).
4.

Class Counsel Achieved a Successful Result.

Given the significant litigation risks Class Counsel faced, the Settlement
represents a successful result. Rather than facing years of costly and uncertain
litigation, each Settlement Class Member will receive an immediate cash benefit.
Joint Decl. ¶ 32. Additionally, Dollar General will refrain from the allegedly
misleading labeling practice complained of in this lawsuit. Id.
5.

The Claims Presented Serious Risk.

The Settlement is particularly noteworthy given the combined litigation risks.
Joint Decl. ¶ 16. As discussed, Defendants raised substantial and meritorious defenses.
Consideration of the “litigation risks” factor under Camden I “recognizes that counsel
should be rewarded for taking on a case from which other law firms shrunk. Such
aversion could be due to any number of things, including social opprobrium
surrounding the parties, thorny factual circumstances, or the possible financial
outcome of a case. All of this and more is enveloped by the term ‘undesirable.’”
Sunbeam, 176 F. Supp. 2d at 1336. Further, “[t]he point at which plaintiffs settle with
defendants . . . is simply not relevant to determining the risks incurred by their counsel
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in agreeing to represent them.” Skelton v. General Motors Corp., 860 F.2d 250, 258 (7th
Cir. 1988).
Further, “[t]he point at which plaintiffs settle with defendants . . . is simply not
relevant to determining the risks incurred by their counsel in agreeing to represent
them.” Skelton v. General Motors Corp., 860 F.2d 250, 258 (7th Cir. 1988).
“Undesirability” and relevant risks must be evaluated from the standpoint of class
counsel as of the time they commenced the suit – not retroactively, with the benefit
of hindsight. Lindy Bros. Builders, Inc. v. American Radiator & Standard Sanitary Corp.,
540 F.2d 102, 112 (3d Cir. 1976); Walco, 975 F. Supp. at 1473.
Prosecuting the Action was risky from the outset. Joint Decl. ¶ 16. Defendants
were confident in their opposition to Plaintiff’s claims. Given these risks, the
$1,800,000.00 cash recovery obtained through the Settlement is substantial in light of
the complexity of the litigation and the significant risks and barriers that loomed in the
absence of Settlement. Any of these risks could easily have impeded, if not altogether
derailed, Plaintiff’s and the Settlement Class’ successful prosecution of these claims.
The recovery achieved by this Settlement must be measured against the fact
that any recovery by Plaintiff and Settlement Class Members through continued
litigation could only have been achieved if: (i) Plaintiff was able to certify a class
and establish liability and damages at trial; and (ii) the final judgment was affirmed
on appeal. The Settlement is an extremely fair and reasonable recovery for the
Settlement Class in light of Dollar General’s defenses, as well as given the
challenging and unpredictable path of litigation Plaintiff and the certified class
962131.2
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would have faced absent the Settlement. Joint Decl. ¶33.
6.

Class Counsel Assumed Considerable Risk to
Pursue This Action on a Pure Contingency Basis.

In undertaking to prosecute this case on a contingent fee basis, Class
Counsel assumed a significant risk of nonpayment or underpayment. Joint Decl. ¶
34. That risk warrants an appropriate fee.

Indeed, “[a] contingency fee

arrangement often justifies an increase in the award of attorney’s fees.” Sunbeam,
176 F. Supp. 2d at 1335 (quoting Behrens, 118 F.R.D. at 548); Ressler, 149 F.R.D.
at 656 (“Numerous cases recognize that the attorney’s contingent fee risk is an
important factor in determining the fee award.”).
Public policy concerns – in particular, ensuring the continued availability of
experienced and capable counsel to represent classes of injured plaintiffs holding
small individual claims – support the requested fee. Joint Decl. ¶33. In the Court’s
words:
Attorney’s risk is “perhaps the foremost factor” in determining an
appropriate fee award. Indeed “[a] contingency fee arrangement often
justifies an increase in the award of attorneys’ fees”… Without the
“bonus” from a contingency arrangement, “very few lawyers could take
on the representation of a class client given the investment of substantial
time, effort, and money, especially in light of the risks involved in
recovering nothing.”
Wave Lengths Hair Salons of Fla., 2019 U.S. Dist. LEXIS 239523, at *43-44.
The progress of the Action shows the inherent risk faced by Class Counsel
in accepting and prosecuting the Action on a contingency fee basis. Class Counsel
remains completely uncompensated for the time invested in the Action, in addition
962131.2

36

Case 3:20-cv-01037-TJC-MCR Document 35 Filed 09/20/21 Page 38 of 41 PageID 425

to the substantial expenses they have advanced. Joint Decl. ¶36. There can be no
dispute that this case entailed substantial risk of nonpayment for Class Counsel.
7.

The Requested Fee Comports with Fees Awarded
in Similar Cases.

The fee sought here is within the range of fees typically awarded in similar
cases in the Eleventh Circuit and in its district courts. See, e.g., Atkinson v. Wal-Mart
Stores, Inc., Case No. 08-cv-691, 2011 U.S. Dist. LEXIS 150274, 2011 WL
6846747, at *6 (M.D. Fla. Dec. 29, 2011) (approving class settlement with onethird of maximum common fund apportioned as attorneys fees); In re Home
Shopping Network Sec. Litig., No. 87-428-Civ-T-13(A) (M.D. Fla. Oct. 15, 1991)
(awarding 33%); In re Checking Account Overdraft Litig., No. 1:09-MD-02036-JLK,
2020 WL 4586398, at *16 (S.D. Fla. Aug. 10, 2020) (awarding a 35% fee); Morgan
v. Public Storage, 301 F. Supp. 3d 1237, 1257-58 (S.D. Fla. 2016) (awarding
33.33%); Legg v. Laboratory Corp. of Am., No. 14-cv 61543-RLR, 2016 WL 3944069,
at *3 (S.D. Fla. Feb. 18, 2016) (awarding one-third of gross recovery for attorneys’
fees, plus expenses); Reyes v. ATT&T Mobility Servs., LLC, No. 10-20837-CivCOOKE, 2013 WL 12219252, at *3 (S.D. Fla. June 21, 2013) (awarding one-third
of the total maximum settlement fund); Wolff v. Cash 4 Titles, No. 03-22778-CIV,
2012 WL 5290155, at *5-6 (S.D. Fla. Sept. 26, 2012) (“The average percentage
award in the Eleventh Circuit mirrors that of awards nationwide—roughly onethird.”) (citing Circuit case law and listing Middle and Southern District of Florida
attorneys’ fees awards); In re: Terazosin Hydrochloride Antitrust Litigation, No. 99962131.2
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1317-MDL-Seitz, 2005 U.S. Dist. LEXIS 43082, at *20-21 (S.D. Fla. April 19,
2005) (awarding fees of 33.33 % of settlement); Gutter v. E.I. Dupont De Nemours &
Co., No. 95-2152-Civ-Gold, 2003 U.S. Dist. LEXIS 27238, at *12-13 (S.D. Fla.
May 30, 2003) (awarding fees of 33.33 % of settlement); Tapken v. Brown, No. 900691-CIV-Marcus, 1995 U.S. Dist. LEXIS 22931, at *11-12 (S.D. Fla. 1995) (33%
of $10 million settlement); see also Swift v. BancorpSouth Bank, No. 1:10-cv-00090GRJ, 2016 WL 11529613, at *13 (N.D. Fla. July 15, 2016) (awarding fees of 35%);
Waters v. Int’l Precious MetalsCorp., 190 F.3d 1291 (11th Cir. 1999) (affirming fee
award of 33.33 % of settlement).
Class Counsel’s fee request also falls within the range of the private
marketplace, where contingency fee arrangements often approach or equal forty
percent of any recovery. See In re Cont’l Ill. Sec. Litig., 962 F.2d 566, 572 (7th Cir.
1992) (“The object in awarding a reasonable attorneys’ fee . . . is to simulate the
market.”); RJR Nabisco, Inc. Sec. Litig., Fed. Sec. L. Rep. (CCH) ¶ 94, 268
(S.D.N.Y. 1992) (“[W]hat should govern [fee] awards is . . . what the market pays
in similar cases”). And, “[i]n tort suits, an attorney might receive one-third of
whatever amount the Plaintiff recovers. In those cases, therefore, the fee is directly
proportional to the recovery.” Blum v. Stenson, 465 U.S. 886, 904 (1984) (Brennan,
J., concurring). Consequently, the attorneys’ fee requested is appropriate and
should be awarded.

962131.2
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8.

The Expense Request Is Appropriate.

Class Counsel also request reimbursement for a total of $10,910.49 in litigation
expenses. Joint Decl. ¶37. This sum corresponds to certain actual out-of-pocket costs
and expenses that Class Counsel necessarily incurred and paid in connection with the
prosecution of the Action andthe Settlement. Id. Specifically, these costs and expenses
consist of filing fees, process server fees, pro hac vice applications, mediator’s fees
and expenses, and legal research. Id. These out- of-pocket expenses were reasonably
and necessarily incurred and paid in furtherance of the prosecution of this Action.
Id.
V.

CONCLUSION
The Settlement with Dollar General securing $1,800,000.00 in cash

compensation for the benefit of the Settlement Class represents an excellent result
given the obstacles confronted in this Action. The Settlement more than satisfies
the fairness, reasonableness and adequacy standard of Rule 23(e)(2), as well as the
class certification requirements of Rules 23(a) and (b)(3). Further, Class Counsel’s
application for fees and expenses is reasonable under all the circumstances. The
request satisfies the guidelines of Camden I given the results achieved, the notable
litigation risks, the extremely complicated nature of the factual and legal issues, and
the time, effort and skill required to litigate claims of this nature to a satisfactory
conclusion.
Accordingly, Plaintiff and Class Counsel respectfully request that this Court
(1) grant Final Approval of the Settlement; (2) certify for settlement purposes the
962131.2
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Settlement Class pursuant to Rule 23(a), 23(b)(3), and 23(e); (3) appoint David
Levy as Named Class Representative; (4) appoint as Class Counsel the undersigned
law firms and attorneys; (5) approve the requested Class Representative Service
Award in the amount of $5,000.00 (or, alternatively, as compensation in exchange
for the general release from Plaintiff to Dollar General); (6) award Class Counsel
attorneys’ fees in the amount of $600,000.00, and the reimbursement of expenses in
the amount of $10,910.49; and (7) enter Final Judgment dismissing the Action with
prejudice. A proposed Final Approval Order is attached hereto as Exhibit D.

Dated: September 20, 2021
By: /s/ Rachel Dapeer
PEARSON, SIMON & WARSHAW,
LLP
Melissa S. Weiner (Pro Hac Vice)
mweiner@pswlaw.com
800 LaSalle Avenue, Suite 2150
Minneapolis, Minnesota 55402
Telephone: (612) 389-0600
Facsimile: (612) 389-0610

DAPEER LAW, P.A.
Rachel Dapeer
rachel@dapeer.com
Florida Bar No. 108039
20900 NE 30th Avenue, Suite 417
Aventura, FL 33180
Telephone: 305-610-5223
SHAMIS & GENTILE, P.A.
Andrew J. Shamis, Esq.
Florida Bar No. 101754
ashamis@shamisgentile.com
14 NE 1st Avenue, Suite 705
Miami, Florida 33132
Telephone: 305-479-2299
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Scott Edelsberg, Esq.
Florida Bar No. 0100537
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ROBERT BURCHFIELD, et al.,
Plaintiffs,
v.
PRESTIGE CONSUMER
HEALTHCARE, INC.,
Defendant.

CV 20-10717 DSF (RAOx)
Order DENYING Defendant
Prestige Consumer Healthcare,
Inc.’s Motion to Dismiss (Dkt. 30)

This case arises out of Defendant Prestige Consumer Healthcare,
Inc.’s alleged misrepresentation that an acetaminophen product is
specifically formulated for infants. Prestige moves to dismiss Plaintiffs
Robert Burchfield and Jeannine Beaty’s First Amended Complaint
(FAC). Dkt. 30 (Mot.). Plaintiffs oppose. Dkt. 32 (Opp’n). The Court
deems this matter appropriate for decision without oral argument. See
Fed. R. Civ. P. 78; Local Rule 7-15. For the reasons stated below, the
motion to dismiss is DENIED.
I. BACKGROUND
Prestige is a healthcare product platform that focuses on overthe-counter medications. Dkt. 29 (FAC) ¶¶ 1-2. In 2004, Prestige
“acquired the Little Remedies® brand of pediatric products, which
included nasal products, digestive health products, and cough and cold
remedies.” Id. ¶ 3. Prestige markets this line to “‘[t]he Little Remedies
mom,’ who ‘wants products without any artificial ingredients, flavors or
colors. She wants her kids to have only what they need and nothing
they don’t.’” Id.
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The Little Remedies line contains over-the-counter pain reliever
and fever reducers, including Little Remedies Infant Fever + Pain
Reliever (Infants’ Product or the Product). Id. ¶ 4. “The Product is sold
alongside Infants’ Tylenol® and other pediatric acetaminophen
products marketed for use by infants.” Id. Acetaminophen can be
dangerous and even fatal to children if they take too much. Id. ¶ 6.
The Infants’ Product contains 160 mg per 5mL of acetaminophen,
which is the same amount as the Little Remedies Children’s Fever +
Pain Reliever (Children’s Product). Id. ¶ 7. This is the packaging for
the Infants’ and Children’s Products:

Id. ¶¶ 31, 33.
Both Plaintiffs have bought the Infants’ Product. Id. ¶¶ 43, 47.
They claim they “purchased the Infants’ Product because, based on the
label’s representations, they believed that the Infants’ Product was
specifically formulated for – or otherwise to be used exclusively for –
2
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infants based on the marketing and labeling of the Infants’ Product.”
Id. ¶ 50. Plaintiffs claim because of the drawing of the infant and the
use of the word “INFANTS” in two separate locations on the front of the
box, Prestige “mislead[s] a parent into thinking that the Infants’
Product is specially-formulated, or otherwise possesses some unique
medicinal quality, to make it specifically appropriate for infants as
opposed to older children.” Id. ¶¶ 6, 31.
Plaintiffs bring claims for violations of (1) California’s False
Advertising Law (FAL), Cal. & Prof. Code §§ 17500, et seq.; (2)
California’s Consumer Legal Remedies Act (CLRA), Cal. Civ. Code
§§ 1750, et seq.; (3) the unfair and fraudulent prongs of California’s
Unfair Competition Law (UCL), Cal. Bus. & Prof. Code §§ 17200, et
seq.; (4) the unlawful prong of the UCL; (5) Illinois Consumer Fraud
Act, 815 Ill. Comp. Stat. Ann. 505/1, et seq.; and (6) Illinois Consumer
Fraud Act, 815 Ill. Comp. Stat. Ann. 505/2, et seq.
II. LEGAL STANDARD
A.

Rule 12(b)(1) – Lack of Standing

A defendant may raise either a facial or a factual challenge to
this Court’s jurisdiction on the ground that a plaintiff lacks Article III
standing. White v. Lee, 227 F.3d 1214, 1242 (9th Cir. 2000). “In a
facial attack, the challenger asserts that the allegations contained in a
complaint are insufficient on their face to invoke federal jurisdiction.
By contrast, in a factual attack, the challenger disputes the truth of the
allegations that, by themselves, would otherwise invoke federal
jurisdiction.” Safe Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th
Cir. 2004). In a facial jurisdictional attack, such as the one here, the
Court “presume[s] the truthfulness of the plaintiff’s allegations” and
determines whether the allegations give a plaintiff standing to pursue
injunctive relief. See id. at 1039.
B.

Rule 12(b)(2) – Lack of Personal Jurisdiction

Under Federal Rule of Civil Procedure 12(b)(2), a defendant may
seek dismissal of an action due to lack of personal jurisdiction. Fed. R.

3
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Civ. P. 12(b)(2). “When a defendant moves to dismiss for lack of
personal jurisdiction, the plaintiff bears the burden of demonstrating
that the court has jurisdiction.” In re W. States Wholesale Nat. Gas
Antitrust Litig., 715 F.3d 716, 741 (9th Cir. 2013), aff’d sub
nom. Oneok, Inc. v. Learjet, Inc., 575 U.S. 373 (2015). “When a district
court acts on a defendant’s motion to dismiss under Rule 12(b)(2)
without holding an evidentiary hearing, the plaintiff need only make a
prima facie showing of jurisdictional facts to withstand the motion to
dismiss.” Ballard v. Savage, 65 F.3d 1495, 1498 (9th Cir. 1995).
“Because there is no statutory method for resolving [personal
jurisdiction], the mode of its determination is left to the trial court.”
Data Disc, Inc. v. Sys. Tech. Assocs., Inc., 557 F.2d 1280, 1285 (9th Cir.
1977).
C.

Rule 12(b)(6) – Failure to State a Claim

Rule 12(b)(6) allows an attack on the pleadings for failure to state
a claim on which relief can be granted. “[W]hen ruling on a defendant’s
motion to dismiss, a judge must accept as true all of the factual
allegations contained in the complaint.” Erickson v. Pardus, 551 U.S.
89, 94 (2007) (per curiam). However, a court is “not bound to accept as
true a legal conclusion couched as a factual allegation.” Ashcroft v.
Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550
U.S. 544, 555 (2007)). “Nor does a complaint suffice if it tenders ‘naked
assertion[s]’ devoid of ‘further factual enhancement.’” Id. (alteration in
original) (quoting Twombly, 550 U.S. at 557). A complaint must “state
a claim to relief that is plausible on its face.” Twombly, 550 U.S. at
570. This means that the complaint must plead “factual content that
allows the court to draw the reasonable inference that the defendant is
liable for the misconduct alleged.” Iqbal, 556 U.S. at 678. There must
be “sufficient allegations of underlying facts to give fair notice and to
enable the opposing party to defend itself effectively . . . and factual
allegations that are taken as true must plausibly suggest an
entitlement to relief, such that it is not unfair to require the opposing
party to be subjected to the expense of discovery and continued
litigation.” Starr v. Baca, 652 F.3d 1202, 1216 (9th Cir. 2011).

4
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Ruling on a motion to dismiss will be “a context-specific task that
requires the reviewing court to draw on its judicial experience and
common sense. But where the well-pleaded facts do not permit the
court to infer more than the mere possibility of misconduct, the
complaint has alleged – but it has not ‘show[n]’ – ‘that the pleader is
entitled to relief.’” Iqbal, 556 U.S. at 679 (alteration in original)
(citation omitted) (quoting Fed. R. Civ. P. 8(a)(2)).
III. DISCUSSION
Prestige claims Plaintiffs’ FAC should be dismissed because (1)
no reasonable consumer would be deceived by thinking the Infants’
Product is specially formulated for babies; (2) Plaintiffs’ claims
“improperly challenge Prestige’s pricing decisions,” which are nonjusticiable issues; (3) Plaintiffs’ claims are preempted by the Federal
Food, Drug, and Cosmetic Act (FDCA), 21 U.S.C. § 301, et seq.; and (4)
Plaintiffs’ nationwide and Illinois classes fail. Mot. at 1-3.
A.

Whether a Reasonable Consumer Would Be Deceived

To state a claim under the CLRA, FAL, or UCL, Plaintiffs must
plausibly allege facts showing that the advertisement in question would
mislead a reasonable consumer. Williams v. Gerber Prod. Co., 552 F.3d
934, 938 (9th Cir. 2008). Because each of these statutes is governed by
the “reasonable consumer” test, courts tend to analyze the three
statutes together. See Hadley v. Kellogg Sales Co., 243 F. Supp. 3d
1074, 1089 (N.D. Cal. 2017); Fitzhenry-Russell v. Coca-Cola Co., No.
5:17-CV-00603-EJD, 2017 WL 4680073, at *3 (N.D. Cal. Oct. 18, 2017).
The reasonable consumer standard “requires a probability ‘that a
significant portion of the general consuming public . . . could be
misled.’” Ebner v. Fresh, Inc., 838 F.3d 958, 965 (9th Cir. 2016)
(citing Lavie v. Procter & Gamble Co., 105 Cal. App. 4th 496 (2003)).
False advertising laws “prohibit not only advertising which is
false, but also advertising which, although true, is either actually
misleading or which has a capacity, likelihood or tendency to deceive or
confuse the public.” Williams, 552 F.3d at 938 (internal punctuation
omitted) (quoting Kasky v. Nike, Inc., 27 Cal. 4th 939, 951 (2002)). “A
5
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perfectly true statement couched in such a manner that it is likely to
mislead or deceive the consumer, such as by failure to disclose other
relevant information, is actionable under these sections.” Day v. AT&T
Corp., 63 Cal. App. 4th 325, 332-33 (1998). “[W]hether a business
practice is deceptive will usually be a question of fact not appropriate
for decision on [a motion to dismiss because it] . . . requires
‘consideration and weighing of evidence from both sides.’” Williams,
552 F.3d at 938-39 (quoting Linear Tech. Corp. v. Applied Materials,
Inc., 152 Cal. App. 4th 115, 134-35 (2007)).
Prestige argues no reasonable consumer could find the label
misleading because (1) the front label, back panel, and side panel of the
Infants’ and Children’s Products disclose to the consumer that the
medications are “pharmacologically identical,” (2) “the fact that the
Infant Product contains a cartoon drawing of a child of indeterminate
age does not suggest to the reasonable consumer that it is ‘specially
formulated’ or pharmacologically unique to infants,” and (3) the use of
the word “Infants” on the package is consistent throughout the
industry. Mot. at 10-12. Several district courts in California have
addressed whether similar pain reliever medications marketed for
infants, priced higher than but containing the same acetaminophen
concentrations as the medicine marketed for children, had deceptive
labels. The parties argue about which cases apply here.
In Elkies v. Johnson & Johnson Servs., CV 17-7320-GW (JEMx),
2018 U.S. Dist. LEXIS 241505, at *13-14 (C.D. Cal. Feb. 22, 2018), the
court found it was “plausible, at least for purposes of surviving the
pleadings” that “[a] picture of mother-and-baby, along with the word
‘Infants,’ but without any express disclosure that the medicine in the
bottle is exactly the same, and provided at the exact same
concentration, as Children’s, could lead a significant portion of the
general consuming public or of parents of infants and children under
two years old, to conclude that Infants’ is unique or specially
formulated for children under two.” The court relied on Ninth Circuit
cases such as Williams, 552 F.3d at 938 and Ebner, 838 F.3d at 965,
rather than district court decisions such as Boris v. Wal-Mart Stores,
Inc., 35 F. Supp. 3d 1163, 1168 (C.D. Cal. 2014), aff’d, 649 F. App’x 424
6
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(9th Cir. 2016), and Jonathan Chuang v. Dr. Pepper Snapple Grp., Inc.,
No. 2:17-cv-01875-MWF-MRW, 2017 WL 4286577, at *4 (C.D. Cal.
Sept. 20, 2017). Elkies, 2018 U.S. Dist. LEXIS 241505, at *13.
Following similar logic, in Youngblood v. CVS Pharmacy, 2:20-cv06251-MCS-MRW, 2020 U.S. Dist. LEXIS 222032, at *10 (C.D. Cal.
Oct. 15, 2020), the court concluded it could not “find as a matter of law
that the Product’s packaging ‘communicates that the medicine is the
same as the medicine in the Children’s Product’ such that no
reasonable consumer would be deceived.” While both Products
“disclose[d] ‘ACETAMINOPHEN 160 mg/5 mL,’ they also feature
children of different ages and the Product prominently suggests that it
is for ‘Infants’ while instructing consumers to ‘Compare to the active
ingredients in Infants’ Tylenol Oral Suspension.’” Id. at *10-11. Citing
Elkies, the court found displaying the acetaminophen concentration on
the package or displaying a syringe on the box did not “foreclose[] all
reasonable inferences that the medicine is specially made for infants.”
Id. at *11. “Even if the Product’s packaging contains only true
statements, a reasonable juror could nevertheless conclude that it is
‘has a capacity, likelihood or tendency to deceive or confuse the public.’”
Id., at *11-12 (quoting Williams, 552 F.3d at 938
Like its Central District colleagues, this Court concludes that
Plaintiffs have at least plausibly alleged that a reasonable consumer
would believe the product was specifically formulated for infants. 1
B.

Fraudulent Omissions

In addition to the alleged misrepresentations above, Plaintiffs
also assert violations of the FAL, CLRA, and UCL based on an omission
theory. See FAC ¶¶ 81, 90, 103, 110, 113, 124, 131, 133. Prestige
claims this interpretation fails because “[t]he alleged omission – that
As the court in Elkies noted, why else would a reasonable consumer
pay 400% more for that product? Elkies, 2018 U.S. Dist. LEXIS
241505, at *12 n.3.
1
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the Infant Product provides the same concentration of acetaminophen
as Children’s Product – is, in fact, specifically stated on the Infant
Product’s label. And, the alleged omission is not contrary to any other
representation on the Infant Product’s label.” Mot. at 13. Plaintiffs
respond that the omission is not just the acetaminophen concentration,
but also “the material fact that the Infants’ Product and Children’s
Product contain identical medication.” Opp’n at 13.
A plaintiff may base a claim on an alleged omission if the omitted
fact is “contrary to a representation actually made by the defendant, or
an omission of a fact that the defendant was obliged to disclose.” Sud v.
Costco Wholesale Corp., 229 F. Supp. 3d 1075, 1085 (N.D. Cal.
2017), aff’d, 731 F. App’x 719 (9th Cir. 2018) (quoting Daugherty v. Am.
Honda Motor Co., 144 Cal. App. 4th 824, 835 (2006)). Under this
second theory, there must be a duty to disclose the omitted facts “even
in the absence of a particular representation.” Beyer v. Symantec
Corp., 333 F. Supp. 3d 966, 978 (N.D. Cal. 2018). The duty to disclose
arises when: (1) the defendant is the plaintiff’s fiduciary; (2) the
defendant has exclusive knowledge of material facts not known or
reasonably accessible to the plaintiff; (3) the defendant actively
conceals a material fact from the plaintiff; and (4) the defendant makes
partial representations that are misleading because some other
material fact has not been disclosed. Hodsdon v. Mars, Inc., 891 F.3d
857, 862 (9th Cir. 2018) (citing LiMandri v. Judkins, 52 Cal. App. 4th
326, 336 (1997)).
Again, the Court finds that at this stage Plaintiffs’ claims
survive. By representing the Product as an infants’ product, without
disclosing it was identical to the product for children, a jury could find
Prestige made “partial representations that are misleading because
some other material fact has not been disclosed.” Hodson, 891 F.3d at
862. 2 Plaintiffs allege Prestige “was under a continuous duty to
disclose to Plaintiffs and other Class Members the true character,
The Court also finds the standards in Kearns v. Ford Motor Company, 567
F.3d 1120, 1126 (9th Cir. 2002) have been met.
2
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quality, and nature of its acetaminophen products, including Infants’
Product and Children’s Product” and it “knowingly, affirmatively, and
actively concealed true facts from consumers.” FAC ¶¶ 64, 65.
Whether this was misleading given that Prestige disclosed the
acetaminophen concentration on both packages is not appropriate for
determination at this stage.
C.

Price Difference

Prestige claims Plaintiffs’ claims fail because their “claims come
down to a dissatisfaction with the price of the Infant Product” and a
“merchant’s decision to charge different prices is not justiciable unless
there is some other deception.” Mot. at 14 (citing Boris, 35 F. Supp. 3d
at 1171-72). Plaintiffs respond that their allegations are not based on a
price difference, but instead that “Plaintiffs reasonably believed the
Product to be specially formulated for babies (and pharmacologically
distinct from an acetaminophen product marketed for older children).”
Opp’n at 13-14. The price difference between the Infants’ Product and
Children’s Product, Plaintiffs claim, measures the damages of their
economic injury based on that deception. Id. at 14.
In Boris, a putative class action, the plaintiffs challenged two
headache-relief products that had the same composition but were
branded and priced differently. The court dismissed the FAL, UCL,
and CLRA claims, as well as similar claims under New York and New
Jersey consumer-protection statutes, because the products’ background
was not deceptive and the plaintiffs’ challenge to a merchant’s pricing
decisions was not justiciable. 35 F. Supp. 3d at 1169-70.
Again, the Court agrees with the reasoning in Youngblood:
“Unlike in Boris, Plaintiffs here ‘are not contending that the price is the
source of [defendant’s] deception.’ . . . Plaintiffs instead point to factors
beyond price differential that led them to believe that the Product was
specially made for infants and therefore different than the Children’s
Product: (1) the name ‘Infants’ Pain + Fever’; (2) the instruction to
‘Compare to active ingredients in Infants’ Tylenol Oral Suspension’;
and (3) the picture of what appears to be a mother holding a young

9

Case
Case2:20-cv-10717-DSF-RAO
3:20-cv-01037-TJC-MCR Document
Document44
35-1Filed
Filed
04/16/21
09/20/21Page
Page
10 11
of 19
of 20Page
PageID
ID #:426
439

child relative to the older child featured on the Children’s Product.”
Youngblood, 2020 U.S. Dist. LEXIS 222032, at *9 (citing Boris, 649 F.
App’x at 425).
Plaintiffs’ claims that the packaging misleads a reasonable
consumer to “believe[] the Product is . . . specially formulated for
babies,” Opp’n at 14, passes muster at the dismissal stage. There is a
plausibly alleged deception other than the price difference between the
Infants’ and Children’s Products or Prestige’s pricing decisions.
D.

FDCA

Prestige argues Plaintiffs’ claims are both expressly and
impliedly preempted by the FDCA. Mot. at 16-18.
1.

Express Preemption

Prestige first argues Plaintiffs’ claims are expressly preempted
because “the primary form of relief Plaintiff seeks – changes to the
marketing and labeling for the Products – would completely invade
FDA’s authority over labeling and packaging.” Id. at 16-17. Prestige
argues “[t]he FDA promulgated labeling requirements for
acetaminophen products that Prestige’s products comply with,
including the proper age-based dosage, the specific age ranges
identified in Infants’ and Children’s dosing instructions, and a
requirement that pediatric acetaminophen state that the product is
intended for children or infants.” Id. at 17.
The Supremacy Clause of the United States Constitution
empowers Congress to enact legislation that preempts state law. U.S.
Const. art. VI, cl. 2.; Law v. Gen. Motors Corp., 114 F.3d 908, 909 (9th
Cir. 1997) (“The Supremacy Clause empowers Congress to supplant
decentralized, state-by-state regulation with uniform national rules.”).
“Federal preemption occurs when: (1) Congress enacts a statute that
explicitly pre-empts state law; (2) state law actually conflicts with
federal law; or (3) federal law occupies a legislative field to such an
extent that it is reasonable to conclude that Congress left no room for

10

Case
Case2:20-cv-10717-DSF-RAO
3:20-cv-01037-TJC-MCR Document
Document44
35-1Filed
Filed
04/16/21
09/20/21Page
Page
11 12
of 19
of 20Page
PageID
ID #:427
440

state regulation in that field.” Chae v. SLM Corp., 593 F.3d 936, 941
(9th Cir. 2010) (internal quotation marks omitted).
Under 21 U.S.C. § 337(a), the FDCA provides that “all such
proceedings for the enforcement, or to restrain violations, of [the Act]
shall be by and in the name of the United States.” Courts have
generally interpreted this provision to mean that no private right of
action exists to redress alleged violations of the FDCA. See Gile v.
Optical Radiation Corp., 22 F.3d 540, 544 (3d Cir. 1994) (citing Pac.
Trading Co. v. Wilson & Co., Inc., 547 F.2d 367, 370 (7th Cir. 1976))
(“violations of the FDCA do not create private rights of action”), cert.
denied, 513 U.S. 965 (1994); Ginochio v. Surgikos, Inc., 864 F. Supp.
948, 956 (N.D. Cal. 1994) (citing various courts that have held “there is
no private cause of action for violation of the Food, Drug, and Cosmetic
Act”).
Where, as here, “the statute contains an express pre-emption
clause, the task of statutory construction must in the first instance
focus on the plain wording of the clause, which necessarily contains the
best evidence of Congress’ pre-emptive intent.” CSX Transp., Inc. v.
Easterwood, 507 U.S. 658, 664 (1993). The FDCA only preempts state
laws that create a “requirement . . . that is different from or in addition
to, or that is otherwise not identical with, a requirement” imposed
under federal law. 21 U.S.C. § 379r(a)(2). States may create “a
requirement that is identical” to one under federal law. Id. § 379r(f)).
There is a presumption against a finding of preemption. See
Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996) (“In all preemption
cases, and particularly in those in which Congress has ‘legislated . . . in
a field which the States have traditionally occupied,’ we ‘start with the
assumption that the historic police powers of the States were not to be
superseded by the Federal Act unless that was the clear and manifest
purpose of Congress.’”).
The Court is not convinced Congress intended to preempt all
labeling and packaging regulations relating to acetaminophen products
or acetaminophen products for children. Prestige does not identify
which FDA regulations supposedly expressly preempt Prestige’s claims.
11
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Prestige relies primarily on Summit Technology, Inc. v. High-Line
Medical Instruments Co., 922 F. Supp. 299, 305 (C.D. Cal. 1996).
Summit Technology addressed claims alleging the failure to disclose
that a laser system was not approved by the FDA was false advertising
under section 43(a) of the Lanham Act. Relying on Mylan Laboratories,
Inc. v. Matkari, 7 F.3d 1130, 1139 (4th Cir. 1993), the court held the
claim was preempted because the FDA was actively considering
whether the laser systems needed further approval and investigating
whether the defendants violated FDA regulations. Summit Tech., 922
F. Supp. at 306. Because the “Lanham Act cause of action would thus
usurp the FDA’s discretionary role in the application and
interpretation of its regulations,” plaintiff’s false advertising claim was
preempted. Id. (internal punctuation omitted) (quoting Fender v.
Medtronic, Inc., 887 F. Supp. 1326, 1332 (E.D. Cal. 1995)). But the
situation here does not involve any investigation by the FDA or any
potential further FDA approval.
The Court agrees with Plaintiffs, Opp’n at 20, that not all claims
premised on misleading packaging and advertisements are preempted.
Plaintiffs rely on Fagan v. Neutrogena Corp., No. 5:13-CV-01316-SVWOP, 2014 WL 92255, at *1 (C.D. Cal. Jan. 8, 2014), which is much more
on point. In that case, the defendant sought to dismiss the plaintiff’s
claims as preempted by 21 U.S.C. § 379r because plaintiffs “s[ought] to
impose ingredient listing requirements that are different from those
contained in FDA regulations.” Id. The court denied the motion to
dismiss on these grounds. Id. It rejected the argument that plaintiffs
were attempting to impose a requirement on cosmetic labeling that was
“different from or in addition to FDA regulations” because “[t]his
argument assumes the matter that is in dispute in this case, namely,
that the verbiage ‘100% naturally sourced sunscreen ingredients’ and
the like in defendant’s [labeling] is not misleading. In contrast, if the
language in the [labeling] is misleading, as the FAC alleges, then state
law liability based on the product labels merely creates a damages
remedy for violation of state law requirements that ‘“parallel,” rather
than add to, federal requirements,’ and hence are not preempted.” Id.
(quoting Riegel v. Medtronic, 552 U.S. 312, 330 (2008)).

12
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The same reasoning applies here. If proved, Plaintiffs’ claims
“would simply require Defendant to truthfully state [the nature of its
product] or not sell its products; such relief would not impose a state
requirement that is ‘different from or in addition to, or that is otherwise
not identical with’ that of the FDCA.” Id. (quoting Delarosa v. Boiron,
Inc., 818 F. Supp. 2d 1177, 1189-90 (C.D. Cal. 2011) (quoting 21 U.S.C.
§ 379r(a)(2))); see also Jovel v. Boiron Inc., No. 2:11-CV-10803-SVWSH, 2013 WL 12164622, at *11 (C.D. Cal. Aug. 16, 2013) (“At bottom,
federal law requires the [product’s] label to state the chief indications
for use in a manner that is not false or misleading. By comparison,
Plaintiff’s state law claims mirror this requirement. If proven,
Plaintiff’s claims under the UCL and CLRA would simply require
Defendants to truthfully state [the product’s] efficacy or not sell its
products; such relief would not impose a state requirement that is
‘different from or in addition to, or that is otherwise not identical with’
that of the FDCA.” (internal punctuation omitted)). Plaintiffs’ claims
are not expressly preempted.
2.

Implied Preemption

Prestige also argues the FDA has impliedly preempted the
labeling of acetaminophen products. Mot. at 18. Implied preemption
arises in two circumstances. First, implied “conflict” preemption exists
where there is an “actual conflict” between state and federal law, Geier
v. Am. Honda Motor Co., Inc., 529 U.S. 861, 884 (2000), or where state
law “stands as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress,” Cap. Cities Cable, Inc. v.
Crisp, 467 U.S. 691, 698-99 (1984). Second, implied “field” preemption
occurs where federal law “so thoroughly occup[ies] a legislative field as
to make reasonable the inference that Congress left no room for the
States to supplement it.” Cipollone v. Liggett Grp., Inc., 505 U.S. 504,
516 (1992).
Prestige cites to no case that holds the “FDA’s expansive
regulations related to labeling clearly indicate an attempt to occupy the
entire field of OTC acetaminophen product labeling regulation,” Mot. at
18, and it has not demonstrated Congress has indicated an intent to
13
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preempt all labeling regulations. See Jovel, 2013 WL 12164622, at *12
(“Defendant appears to argue that Plaintiff’s claims are susceptible to
implied conflict preemption. The Court disagrees. Given that
Plaintiff's state law claims merely seek to impose requirements that
are identical to what federal law already requires, to wit, truthful
indications of use on [the product’s] label, it is difficult to imagine
under these circumstances how the state law conflicts with, or poses an
obstacle to, federal law.”). Plaintiffs’ claims are not impliedly
preempted.
E.

Class Allegations

Plaintiffs seek to represent two classes: a nationwide class and an
Illinois subclass. FAC ¶ 70. The classes are defined as follows:
Nationwide Class:
All persons who purchased the Infants’ Product for personal use
and not for resale in the United States.
Illinois Subclass:
All persons who purchased the Infants’ Product for personal use
and not for resale in Illinois.
Id. Prestige claims Plaintiffs “lack standing to represent the interests
of putative class members that purchased the Infant Product outside
California.” Mot. at 19. Prestige also argues the Court lacks personal
jurisdiction over claims by individuals who bought goods outside of
California. Id. at 20.
1.

Standing

Prestige first argues Plaintiffs lack standing to represent the
nationwide class because the class representatives are residents of
California and Illinois and “courts . . . have held that in a putative class
action, claims arising under the laws of states in which no named
plaintiff resides should be dismissed for lack of standing at the motion
to dismiss stage.” Mot. at 19-20 (quoting Snarr v. Cento Fine Foods
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Inc., No. 19-CV-02627-HSG, 2019 WL 7050149, at *8 (N.D. Cal. Dec.
23, 2019)).
Article III of the Constitution limits the jurisdiction of the federal
courts to actual “cases” and “controversies.” U.S. Const., Art. III, § 2.
One element of this case-or-controversy requirement is that the
plaintiff must have standing to bring a claim. Spokeo, Inc. v. Robins,
136 S. Ct. 1540, 1547 (2016), as revised (May 24, 2016). To establish
Article III standing, a plaintiff must show: (1) she “suffered an injury in
fact”; (2) “that is fairly traceable to the challenged conduct of the
defendant”; and (3) “that is likely to be redressed by a favorable judicial
decision.” Id. at 1547 (citations omitted). “[W]hen a plaintiff’s lack of
standing is ‘plain enough from the pleadings,’ it can form appropriate
grounds for dismissal even if it overlaps with issues regarding whether
the named plaintiffs are adequate representatives under Rule
23.” Broomfield v. Craft Brew All., Inc., No. 17-CV-01027-BLF, 2017
WL 3838453, at *14 (N.D. Cal. Sept. 1, 2017) (citing Gen. Tel. Co. of
Sw. v. Falcon, 457 U.S. 147, 160 (1982)).
The Court finds Plaintiffs have standing and any issues in
representing a nationwide class are best addressed at the certification
stage. Melendres v. Arpaio, 784 F.3d 1254, 1262 (9th Cir. 2015) (“any
issues regarding the relationship between the class representative and
the passive class members – such as dissimilarity in injuries suffered –
are relevant only to class certification, not to standing.”); In re Clorox
Consumer Litig., 894 F. Supp. 2d 1224, 1237 (N.D. Cal. 2012) (“Class
allegations typically are tested on a motion for class certification, not at
the pleading stage.”). The named plaintiffs here are citizens of
California and Illinois and the lawsuit asserts claims under California
and Illinois law. That is sufficient to demonstrate standing at the
motion to dismiss stage. Los Gatos Mercantile, Inc v. E.I. DuPont De
Nemours & Co., No. 13-CV-01180-BLF, 2014 WL 4774611, at *4 (N.D.
Cal. Sept. 22, 2014) (“If a complaint includes multiple claims, at least
one named class representative must have Article III standing to raise
each claim.”) (quoting 5 J. Moore et al., Moore's Federal Practice
§ 26.63[1][b] at 23-304 (3rd Ed. 2014)).
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“If and when Plaintiff moves for class certification, the Court will
determine whether dissimilarities between Plaintiff’s California law
claims and those of non-resident putative class members preclude
Plaintiff from asserting the latter in a representative capacity.”
Robinson v. Unilever U.S., Inc., No. 2:17-cv-03010-DMG-AJW, 2018 WL
6136139, at *4 (C.D. Cal. June 25, 2018) (rejecting the argument that
“certain differences between the potentially applicable consumer
protection laws of other jurisdictions and of California bar Plaintiff
from maintaining a nationwide class” (citing Mazza v. Am. Honda
Motor Co., 666 F.3d 581, 596 (9th Cir. 2012))).
2.

Personal Jurisdiction

Prestige claims the Court lacks personal jurisdiction because:
Specific jurisdiction applies only to claims that arise out of the
defendant’s contacts purposefully directed at the forum. For
instance, this Court has specific jurisdiction over Prestige for
claims arising out of California consumers like Robert Burchfield.
Not so, however, for the claims asserted by Illinois resident
Jeannine Beaty, or those that Burchfield attempts to assert on
behalf of unnamed putative class members outside California.
Mot. at 21.
“There are two limitations on a court’s power to exercise personal
jurisdiction over a nonresident defendant: the applicable state personal
jurisdiction rule and constitutional principles of due process.” Sher v.
Johnson, 911 F.2d 1357, 1360 (9th Cir. 1990); see also In re W. States
Wholesale Natural Gas Antitrust Litig., 715 F.3d 716, 741 (9th Cir.
2013) (“Personal jurisdiction over a nonresident defendant is proper if
permitted by a state’s long-arm statute and if the exercise of that
jurisdiction does not violate federal due process.”). “Under California's
long-arm statute, California state courts may exercise personal
jurisdiction ‘on any basis not inconsistent with the Constitution of this
state or of the United States.’” Daimler AG v. Bauman, 571 U.S. 117,
125 (2014); see also Cal. Civ. Proc. Code Ann. § 410.10. Thus, “the
jurisdictional analyses under state law and federal due process are the
16
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same.” Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 800801 (9th Cir. 2004)).
Under the Due Process Clause of the Fourteenth Amendment, to
exercise personal jurisdiction over an out-of-state defendant, the
defendant must have “certain minimum contacts with [the State] such
that the maintenance of the suit does not offend traditional notions of
fair play and substantial justice.” Goodyear Dunlop Tires Operations,
S.A. v. Brown, 564 U.S. 915, 923 (2011) (internal quotations omitted)
(quoting Int’l Shoe Co. v. State of Wash., Off. of Unemployment Comp.
& Placement, 326 U.S. 310, 316 (1945))). Minimum contacts
jurisdiction may be either “general or all-purpose jurisdiction,” or
“specific or case-linked jurisdiction.” Id. at 919 (citing Helicopteros
Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414 (1984)). “The
paradigmatic locations where general jurisdiction is appropriate over a
corporation are its place of incorporation and its principal place of
business.” Ranza v. Nike, Inc., 793 F.3d 1059, 1069 (9th Cir. 2015)
(citing Daimler, 571 U.S. at 137).
Prestige is incorporated and has its principle place of business
outside California. Mot. at 21; FAC ¶ 16. The remaining question,
therefore, is whether the court can exercise specific personal
jurisdiction over Prestige for the claims of unnamed putative class
members arising out of sales of the Product that occurred outside of
California. Prestige’s argument primarily relies on Bristol-Myers
Squibb Co. v. Superior Court of California, San Francisco County, 137
S. Ct. 1773 (2017). In Bristol-Myers Squibb, the Supreme Court held
California state courts lacked personal jurisdiction over non-resident
plaintiffs’ product liability claims against a pharmaceutical company
that was incorporated in Delaware and headquartered in New York
because such claims did not arise out of the company’s contacts with
the forum. Id. at 1777-78, 1781-82.
There is a split among district courts about whether BristolMyers Squibb applies to class actions, as it involved a mass tort action,
id. at 1778. Compare Pilgrim v. Gen. Motors Co., 408 F. Supp. 3d 1160,
1167 (C.D. Cal. 2019) (“Plaintiffs also argue that Bristol-Myers does not
17
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apply because this case is a class action, not a mass tort action. The
Court disagrees. Whether an action is brought as a class action has no
real effect on whether a defendant can challenge a court’s exercise of
personal jurisdiction over it.”) with King v. Bumble Trading, Inc., No.
18-CV-06868-NC, 2020 WL 663741, at *4 (N.D. Cal. Feb. 11, 2020)
(holding Bristol-Myers Squibb did not apply to the class action at hand
and stating “[a]lthough the Court agrees that the due process and
federalism concerns in Bristol-Meyers are relevant to class actions . . . ,
there are significant procedural differences between class and mass
actions that address those concerns”).
The only circuit courts weighing in on this issue are the Seventh
Circuit and the D.C. Circuit. The Seventh Circuit “explicitly refused to
extend Bristol-Myers Squibb to class actions and characterized absent
class members as non-parties for the purposes of jurisdictional
analysis, thereby affirming personal jurisdiction over a nationwide
class.” 2 Newberg on Class Actions § 6:26 (5th ed.) (citing Mussat v.
IQVIA, Inc., 953 F.3d 441, 447 (7th Cir. 2020)). The D.C. Circuit
“avoided explicitly deciding the issue but followed similar logic in
concluding that, prior to class certification, absent class members are
non-parties for the purposes of jurisdictional analysis.” Id. (citing
Molock v. Whole Foods Mkt. Grp., Inc., 952 F.3d 293, 298 (D.C. Cir.
2020)).
This Court finds the majority position, and the position of the
Seventh and D.C. Circuits, compelling, and holds that Bristol-Myers
Squibb has no impact on class action practice. See Lacy v. Comcast
Cable Commc’ns, LLC, No. 3:19-CV-05007-RBL, 2020 WL 1469621, at
*2 (W.D. Wash. Mar. 26, 2020) (declining to apply Bristol-Myers Squibb
to class actions because “[t]his Court will not upend the traditional
approach to personal jurisdiction in class actions absent an express
ruling from the Supreme Court”); Choi v. Kimberly-Clark Worldwide,
Inc., No. 8:19-cv-00468-DOC-ADS, 2019 WL 4894120, at *5 (C.D. Cal.
Aug. 28, 2019) (“The Court agrees with the line of cases holding BristolMyers does not bar nationwide putative class actions where the Court
has specific personal jurisdiction over the named plaintiff.”); Santos v.
CarMax Bus. Servs., LLC, No. 17-CV-02447-RS, 2018 WL 7916823, at
18
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*5 (N.D. Cal. May 8, 2018) (“[I]n the absence of further guidance from
the higher courts on this question, Bristol-Myers will not be construed
to bar this Court’s jurisdiction over CarMax with respect to the nonCalifornia putative nationwide class members.”). Prestige’s argument,
therefore, fails.
IV. CONCLUSION
Prestige’s Motion to Dismiss is DENIED.
IT IS SO ORDERED.

Date: April 16, 2021

___________________________
Dale S. Fischer
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
DAVID LEVY, individually and on
behalf of all others similarly situated,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
v.
DOLGENCORP, LLC, DOLLAR
GENERAL CORP., and DG
RETAIL, LLC,

Case No. 3:20-cv-01037-TJCMCR

Defendants.
JOINT DECLARATION OF CLASS COUNSEL, MELISSA WEINER,
RACHEL DAPEER, SCOTT EDELSBERG, ANDREW SHAMIS, IN SUPPORT
OF PLAINTIFF’S UNOPPOSED MOTION FOR FINAL APPROVAL OF
CLASS SETTLEMENT AND APPLICATION FOR CLASS
REPRESENTATIVE SERVICE AWARD, ATTORNEYS’ FEES AND
EXPENSES, AND INCORPORATED MEMORANDUM OF LAW
Melissa Weiner, Rachel Dapeer, Scott Edelsberg, and Andrew Shamis, declare as
follows:
1.

We are four of the attorneys designated as Class Counsel1 for Plaintiff

under the Settlement Agreement (the “Settlement”) entered into with Defendants
Dolgencorp, LLC, Dollar General Corp., and DG Retail, LLC (collectively,
“Defendants” or “Dollar General”). We submit this declaration in support of
Plaintiff’s Unopposed Motion for Final Approval of Class Settlement and Application
for Class Representative Service Award, Attorneys’ Fees and Expenses, and
All capitalized defined terms used herein have the same meanings as those defined in the
Settlement Agreement.
1

1
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Incorporated Memorandum of Law. Except as otherwise noted, we have personal
knowledge of the facts set forth in this declaration and could testify competently to
them if called upon to do so.
2.

The Settlement, which consists of Dollar General’s agreement to a

common fund of $1,800,000.00 and meaningful injunctive relief, is a great result for
the Settlement Class.
3.

Before filing the Complaint, Plaintiff provided pre-suit notice to

Defendants. During this pre-suit time period, the Parties and their respective counsel
first engaged in extensive direct negotiations over multiple months in the spring and
summer of 2020.
4.

Then, after filing the Complaint, the Parties engaged in extensive

arm’s-length negotiations under the supervision of Judge Denlow, a retired Article III
judge from the Northern District of Illinois and now an experienced mediator with
JAMS. The Parties’ mediation efforts included a formal mediation on October 12,
2020. After the mediation, the Parties spoke every few days with Judge Denlow until
the final material terms were agreed to.
5.

All negotiations were arm’s-length and extensive.

6.

In working with the mediator, the Parties exchanged multiple rounds

of settlement proposals related to all aspects of settlement, eventually reaching an
agreement in principle in early November 2020.
7.

The result was the Parties negotiated a Settlement Agreement, which

was signed on February 2, 2021.
2
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8.

The Parties have successfully completed the Notice Program.

9.

The Notice Program was designed to and did provide the best notice

practicable and consisted of notice by publication, mail and email.
10.

The Notice Program was reasonably calculated under the

circumstances to apprise the Settlement Class of the pendency of the Action, the terms
of the Settlement, Class Counsel’s Attorneys’ Fee application and request for Class
Representative Service Award for Plaintiff, and their rights to opt-out of the Settlement
Class or object to the Settlement.
11.

The Notices and Notice Program constituted sufficient notice to all

persons entitled to notice, and satisfied all applicable requirements of law including,
but not limited to, Rule 23 and the constitutional requirement of due process.
12.

The Opt-Out Period ends 17 days before the Final Approval Hearing.

To date, there has been no opposition to the Settlement. As of September 15, 2021,
there is only one opt-out, making it unlikely the 100 required to terminate the
Settlement will be reached. Also, to date, no Objections to the Settlement have been
filed.
13.

The Parties negotiated and reached an agreement regarding

attorneys’ fees and costs only after reaching agreement on all other material terms of
the Settlement.
14.

The claims and defenses asserted in this Action are complex;

litigating them has been and if the Action were to continue would be both difficult and
time-consuming, and recovery by any means other than settlement would require years
3
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of litigation. In contrast, the Settlement provides immediate and substantial benefits to
a Settlement Class of over 28,000 members.
15.

Class Counsel negotiated the Settlement with the benefit of targeted

discovery. Specifically, Class Counsel reviewed critical documents and data regarding
the labeling of the Products and the class membership. Plaintiff also spent considerable
time researching and navigating Defendants’ numerous defenses. As such, Class
Counsel’s analysis and understanding of the legal obstacles positioned them to
evaluate the strengths and weaknesses of Plaintiff’s claims and Defendants’ defenses,
as well as the range and amount of damages that were potentially recoverable if the
Action proceeded to judgment on a class-wide basis.
16.

The Settlement is particularly noteworthy given the combined

litigation risks. Prosecuting the Action was risky from the outset.
17.

Class Counsel believes that Plaintiff had a strong case against Dollar

General. Even so, Class Counsel are mindful that Defendants advanced significant
defenses. This Action involved several major litigation risks that loomed in the
absence of settlement including, but not limited to, class certification, a motion for
summary judgment, Daubert motions, trial, as well as appellate review following a final
judgment.
18.

To prevail at trial, Plaintiff would need to prove not only that the

challenged representations mislead consumers into believing Infants’ was specially
formulated for infants, but also the following: Dollar General’s representations related
to the “Infants’” nature of the Infants’ Products are material; the representations
4
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and/or omissions caused Plaintiff and the Settlement Class’s injuries; and, restitution
and/or recoverable damages. Throughout the litigation, Dollar General has taken the
position that the challenged representations are not deceptive, and that the phrase
“specially formulated” does not appear in any Infants’ marketing and is undefined and
immaterial. Dollar General also defended their conduct on a robust safety argument.
Namely, that Infants’ and Children’s are not the same products because—for safety
reasons—they (i) contain different dosing devices and (ii) utilize different bottle flow
restrictors to prevent accidental overdose.
19.

Apart from the risks, continued litigation would have involved

substantial delay and expense, which further counsels in favor of Final Approval. The
uncertainties and delays from this process would have been significant.
20.

Class Counsel strongly endorse the settlement. Class Counsel were

well-positioned to evaluate the strengths and weaknesses of Plaintiff’s claims, as well
as the appropriate basis upon which to settle them. Through this Settlement, Each
Class Member who opted to participate in the settlement will receive a partial refund
of $1.70 for every 1 fl. oz. bottle of Infants’ Acetaminophen and 2 fl. oz. bottle of
Infants’ Acetaminophen for which they have a valid proof of purchase, without
limitation, or in the alternative, up to a maximum of 3 units, i.e., a total of up to $5.10
per household without proof of purchase.
21.

This Settlement thus provides an extremely fair and reasonable

recovery to the Settlement Class in light of Dollar General’s defenses, as well as the
challenging, unpredictable path of novel litigation that Plaintiff would otherwise have
5
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continued to face in the trial and appellate courts. The automatic distribution process
without the need to submit a claim further supports Final Approval.
22.

Plaintiff and the Settlement Class are represented by qualified and

competent Class Counsel who have extensive experience and expertise prosecuting
complex class actions, and who devoted substantial time and resources to vigorous
litigation of the Action. The firm resume of Pearson, Simon & Warshaw, LLP,
including the biography of Melissa Weiner, is attached as Exhibit 1 to this declaration.
The firm resume of Dapeer Law, P.A., including the biography of Rachel Dapeer, is
attached as Exhibit 2 to this declaration. The firm resume of Edelsberg Law, P.A.,
including the biography of Scott Edelsberg, is attached as Exhibit 3 to this declaration.
The firm resume of Shamis & Gentile, P.A., including the biography of Andrew
Shamis, is attached as Exhibit 4 to this declaration.
23.

Plaintiff provided assistance that enabled Class Counsel to

successfully prosecute the Action, including submitting to interviews with Class
Counsel, reviewing all material filings, approving the Settlement, locating and
forwarding responsive documents and information, and participating in mediation.
Plaintiff was also prepared to devote additional time to deposition and to be available
for trial, if necessary. In so doing, Plaintiff was integral to forming the theory of the
case and litigating it through settlement.
24.

The end-result of Plaintiff’s efforts, coupled with those of Class

Counsel, provided a substantial benefit to the Settlement Class.

6
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25.

The Settlement is not contingent on Plaintiff receiving a Class

Representative Service Award and, thus, the Service Award does not constitute either
a salary or a bounty. There was also no discussion between the Parties regarding a
Class Representative Service Award until all material terms of the Settlement were
reached.
26.

The requested Service Award of $5,000.00 to Plaintiff, the Class

Representative, is reasonable. It is within the range of what has been deemed to be
reasonable.
27.

Pursuant to the Settlement and the Notices, and consistent with

recognized class action practice and procedure, Class Counsel respectfully request an
award of attorneys’ fees of $600,000.00, which is equal to 33.33% of the $1,800,000.00
Settlement Fund. Class Counsel also request reimbursement of limited out-of-pocket
costs and expenses totaling $10,910.49 incurred in connection with the prosecution of
the Action and in connection with the Settlement. Class Counsel and Dollar General
negotiated and reached agreement regarding attorneys’ fees and costs only after
reaching agreement on all other material Settlement terms. The requested fee is within
the range of reason under the factors listed in Camden I Condo. Ass’n. v. Dunkle, 946
F.2d 768 (11th Cir. 1991).
28.

Prosecuting and settling these claims demanded considerable time

and labor, making this fee request reasonable. The organization of Class Counsel
ensured that the work was coordinated to maximize efficiency and minimize
duplication of effort. Class Counsel devoted substantial time to investigating the claims
7
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against Dollar General. Class Counsel also expended resources researching and
developing the legal claims at issue. Substantial time and resources were also dedicated
to conducting discovery. Class Counsel reviewed documents produced by Dollar
General.
29.

Settlement negotiations consumed additional time and resources.

The mediation session and subsequent settlement discussions required substantial
preparation and damage analysis. Finally, a significant time was devoted to
negotiating and drafting of the Settlement Agreement and the preliminary approval
process, and to all actions required thereafter pursuant to the preliminary approval
order. All of this work consumed a substantial amount of time. Class Counsel will also
spend time with settlement administration after Final Approval.
30.

All told, Class Counsel’s coordinated work paid dividends for the

Settlement Class.
31.

Each of the above-described efforts was essential to achieving the

Settlement before the Court. The time and resources Class Counsel devoted to
prosecuting and settling this Action readily justify the requested fee.
32.

Given the significant litigation risks Class Counsel faced, the

Settlement represents a successful result. Rather than facing years of costly and
uncertain litigation, the Settlement Class Members will receive an immediate cash
benefit. Additionally, Dollar General will refrain from the misleading labeling practice
complained of in this lawsuit.

8
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33.

The Settlement is an extremely fair and reasonable recovery for the

Settlement Class in light of Dollar General’s defenses, as well as given the challenging
and unpredictable path of litigation Plaintiff and the certified class would have faced
absent the Settlement.
34.

In undertaking to prosecute this complex case entirely on a

contingent fee basis, Class Counsel assumed a significant risk of nonpayment or
underpayment.
35.

Public policy concerns—in particular, ensuring the continued

availability of experienced and capable counsel to represent classes of injured plaintiffs
holding small individual claims—also support the requested fee.
36.

Class Counsel remains completely uncompensated for the time

invested in the Action, in addition to the substantial expenses they have advanced.
37.

Class Counsel also request reimbursement for a total of $10,910.49

in litigation expenses. This sum corresponds to certain actual out-of-pocket costs and
expenses that Class Counsel necessarily incurred and paid in connection with the
prosecution of the Action and the Settlement. Specifically, these costs and expenses
consist of legal research, filing fees, process server fees, pro hac vice applications, and
mediator’s fees and expenses. These out-of-pocket expenses were reasonably and
necessarily incurred and paid in furtherance of the prosecution of this Action.
38.

Class Counsel’s legal work conferred a substantial benefit on the

Settlement Class in the face of significant litigation obstacles. Class Counsel’s work

9
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required the acquisition and analysis of a significant amount of factual and legal
information.
39.

Litigation of this Action required counsel trained in class action law

and procedure. Class Counsel possess these attributes, and their participation added
value to the representation of this Settlement Class. The record demonstrates that the
Action involved complex and novel challenges, which Class Counsel met at every
juncture.
40.

Throughout the litigation, Dollar General was represented by

extremely capable counsel. They were worthy, highly competent adversaries.

[Signatures on Following Page]
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I declare under penalty of perjury that the foregoing is true of my
own personal knowledge. Executed in Aventura, Florida, on September 20,
2021.
/s/ Rachel Dapeer
RACHEL DAPEER
I declare under penalty of perjury that the foregoing is true of my
own personal knowledge. Executed in Minneapolis, Minnesota, on
September 20, 2021.
/s/ Melissa Weiner
MELISSA WEINER
I declare under penalty of perjury that the foregoing is true of my
own personal knowledge. Executed in Aventura, Florida, on September 20,
2021.
/s/ Scott Edelsberg
SCOTT EDELSBERG

I declare under penalty of perjury that the foregoing is true of my own
personal knowledge. Executed in Miami, Florida, on September 20, 2021.
/s/ Andrew Shamis
ANDREW SHAMIS

11
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LOS ANGELES
15165 Ventura Boulevard
Suite 400
Sherman Oaks, CA 91403
Tel (818) 788-8300
Fax (818) 788-8104

SAN FRANCISCO
350 Sansome Street
Suite 680
San Francisco, CA 94104
Tel (415) 433-9000
Fax (415) 433-9008

MINNEAPOLIS
800 LaSalle Avenue
Suite 2150
Minneapolis, MN 55402
Tel (612) 389-0600
Fax (612) 389-0610

WWW.PSWLAW.COM

Pearson, Simon & Warshaw, LLP (“PSW”) is an AV-rated civil litigation firm with offices
in Los Angeles, San Francisco and Minneapolis. The firm specializes in complex litigation,
including state coordination cases and federal multi-district litigation. Its attorneys have extensive
experience in antitrust, securities, consumer protection, and unlawful employment practices. The
firm handles national and multi-national class actions that present cutting-edge issues in both
substantive and procedural areas. PSW attorneys understand how to litigate difficult and large
cases in an efficient and cost-effective manner, and they have used these skills to obtain
outstanding results for their clients, both through trial and negotiated settlement. They are
recognized in their field for excellence and integrity, and are committed to seeking justice for their
clients.
CASE PROFILES
PSW attorneys currently hold, or have held, a leadership role in the following
representative cases:
•

In re National Collegiate Athletic Association Athletic Grant-in-Aid Cap Antitrust
Litigation, Northern District of California, MDL No. 2451. PSW attorneys currently serve
as co-lead counsel in this multidistrict litigation that alleges the NCAA and its member
conferences violate the antitrust laws by restricting the value of grant-in-aid athletic
scholarships and other benefits that college students who are football and basketball players
can receive. PSW settled the damages case, recently obtaining final approval of a $208
million dollar settlement. PSW attorneys with co-counsel have completed a bench trial for
the injunctive portion of the case. A verdict for Plaintiffs was awarded, and the case is now
on appeal.

•

In re Credit Default Swaps Antitrust Litigation, Southern District of New York, MDL No.
2476. PSW attorneys served as co-lead counsel and represented the Los Angeles County
Employees Retirement Association (“LACERA”) in a class action on behalf of all
purchasers and sellers of Credit Default Swaps (“CDS”) against twelve of the world’s
largest banks. The lawsuit alleged that the banks, along with other defendants who
controlled the market infrastructure for CDS trading, conspired for years to restrain the
efficient trading of CDS, thereby inflating the cost to trade CDS. The alleged antitrust
955638.1
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conspiracy resulted in billions of dollars in economic harm to institutional investors such
as pension funds, mutual funds, and insurance companies who used CDS to hedge credit
risks on their fixed income portfolios. After nearly three years of litigation and many
months of intensive settlement negotiations, PSW helped reach a settlement with the
defendants totaling $1.86 billion plus injunctive relief. On April 15, 2016, the Honorable
Denise L. Cote granted final approval to the settlement, which is one of the largest civil
antitrust settlements in history.
•

In re TFT-LCD (Flat Panel) Antitrust Litigation, Northern District of California, MDL No.
1827. PSW served as co-lead counsel for the direct purchaser plaintiffs in this multidistrict
litigation arising from the price-fixing of thin film transistor liquid crystal display (“TFTLCD”) panels. Worldwide, the TFT-LCD industry is a multi-billion dollar industry, and
many believe that this was one of the largest price-fixing cases in the United States. PSW
helped collect over $405 million in settlements before the case proceeded to trial against
the last remaining defendant, Toshiba Corporation and its related entities. PSW partner
Bruce L. Simon served as co-lead trial counsel, successfully marshaled numerous
witnesses, and presented the opening argument. On July 3, 2012, PSW obtained a jury
verdict of $87 million (before trebling) against Toshiba. PSW later settled with Toshiba
and AU Optronics to bring the total to $473 million in settlements. In 2013, California
Lawyer Magazine awarded Mr. Simon a California Lawyer of the Year Award for his work
in the TFT-LCD case.

•

In re Potash Antitrust Litigation (No. II), Northern District of Illinois, MDL No. 1996.
PSW partner Bruce L. Simon served as co-lead counsel for the direct purchaser plaintiffs
in this multidistrict litigation arising from the price-fixing of potash sold in the United
States. After the plaintiffs defeated a motion to dismiss, the defendants appealed, and the
Seventh Circuit Court of Appeals agreed to hear the case en banc. Mr. Simon presented
oral argument to the en banc panel and achieved a unanimous 8-0 decision in his favor.
The case resulted in $90 million in settlements for the direct purchaser plaintiffs, and the
Court’s opinion is one of the most significant regarding the scope of international antirust
conspiracies. See Minn-Chem, Inc. v. Agrium Inc., 683 F. 3d 845 (7th Cir. 2012).

•

North American Soccer League, LLC v. United States Soccer Federation, Inc., and Major
League Soccer, L.L.C., Eastern District of New York, Case No. 1:17-cv-05495-MKB-ST.
PSW, along with co-counsel, represents the North American Soccer League in a matter
against the United States Soccer Federation and Major League Soccer alleging antitrust
violations. The complaint alleges that U.S. Soccer and MLS have driven NASL out of
business and have prevented NASL from competing against MLS (the sole Division I
league) and the United Soccer League (the sole Division II league), which is affiliated with
MLS.

•

In re Broiler Chicken Antitrust Litigation, Northern District of Illinois, Case No. 1:16-cv08637. PSW attorneys currently serve as interim co-lead counsel on behalf of direct
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•

purchaser plaintiffs. The complaint alleges that the nation’s largest broiler chicken
producers violated antitrust laws by limiting production and manipulating the price indices.
In re Pork Antitrust Litigation, District of Minnesota, Case No. 0:18-cv-01776. PSW
attorneys currently serve as interim co-lead counsel on behalf of direct purchaser
plaintiffs. The complaint alleges that the nation’s largest pork producers violated antitrust
laws by limiting production and manipulating the price indices.

•

Greg Kihn, et al. v. Bill Graham Archives, LLC, et al., Northern District of California Case
No. 4:17-cv-05343-JSW. PSW attorneys currently serve as Class counsel in this certified
copyright class action alleging that defendants broadcasted, continue to broadcast, or
otherwise make available to the public, copyrighted musical works of Plaintiffs and the
Class without proper licenses, as required under the Copyright Act.

•

Grace v. Apple, Inc., Northern District of California, 5:17-CV-00551. PSW partner Daniel
L. Warshaw currently serves as class counsel in this California certified class action on
behalf of consumers who allege Apple intentionally broke its “FaceTime” video
conferencing feature for Apple iPhone 4 or iPhone 4S users operating on iOS 6 or earlier.

•

In re Santa Fe Natural Tobacco Company Marketing, Sales Practices, and Products
Liability Litigation, District of New Mexico, Case No. 1:16-md-02695-JB-LF. PSW
partner Melissa S. Weiner chairs the Executive Committee and PSW partner Daniel L.
Warshaw serves on the executive committee. This class action alleges that defendants’
“natural” and “additive free” claims on their tobacco products were false and misleading
to consumers.

•

In re Keurig Green Mountain Single-Serving Coffee Antitrust Litigation, Southern District
of New York, MDL No. 2542. In June 2014, Judge Vernon S. Broderick appointed PSW
to serve as interim co-lead counsel on behalf of indirect purchaser plaintiffs in this
multidistrict class action litigation. The case arises from the alleged unlawful
monopolization of the United States market for single-serve coffee packs by Keurig Green
Mountain, Inc. Keurig’s alleged anticompetitive conduct includes acquiring competitors,
entering into exclusionary agreements with suppliers and distributors to prevent
competitors from entering the market, engaging in sham patent infringement litigation, and
redesigning the single-serve coffee pack products in the next version of its brewing system
to lock out competitors’ products.

•

Senne, et al. v. Office of the Commissioner of Baseball, et al., Northern District of
California, Case No. 14-cv-0608. PSW attorneys currently serve as co-lead counsel in this
certified class action and FLSA collective action on behalf of minor league baseball players
who allege that Major League Baseball and its member franchises violate the FLSA and
state wage and hour laws by failing to pay minor league baseball players minimum wage
and overtime.
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•

In re KIND LLC “Healthy and All Natural” Litigation, Southern District of New York,
MDL No. 2645. PSW partner Daniel L. Warshaw currently serves as interim co-lead
counsel in this multistate certified class action on behalf of consumers who allege that they
purchased KIND snack bars that were falsely advertised as “all natural,” “non-GMO,”
and/or “healthy.”

•

Trepte v. Bionaire, Inc., Los Angeles County Superior Court, Case No. BC540110. PSW
attorneys served as Class Counsel in this certified class action alleging that the defendant
sold defective space heaters. The complaint alleged that defendant breached the warranty
and falsely advertised the safety of the heaters due to design defects that cause the heaters
to fail – and, as a result of the failure, the heaters could spark, smoke and catch fire. Final
approval of the class settlement was recently granted.

•

In re Carrier IQ Consumer Privacy Litigation, Northern District of California, MDL No.
2330. PSW attorneys served as interim co-lead counsel in this putative nationwide class
action on behalf of consumers who alleged privacy violations arising from software
installed on their mobile devices that was logging text messages and other sensitive
information.

•

Sciortino, et al. v. PepsiCo, Inc., Northern District of California, Case No. 14-cv-0478.
PSW attorneys served as interim co-lead counsel in this putative California class action on
behalf of consumers who alleged that PepsiCo failed to warn them that certain of its sodas
contain excess levels of a chemical called 4-Methylimidazole in violation of Proposition
65 and California consumer protection statutes.

•

James v. UMG Recordings, Inc., Northern District of California, Case No. 11-cv-01613.
PSW partner Daniel L. Warshaw served as interim co-lead counsel in this putative
nationwide class action on behalf of recording artists and music producers who alleged that
they had been systematically underpaid royalties by the record company UMG.

•

In re Warner Music Group Corp. Digital Downloads Litigation, Northern District of
California, Case No. 12-cv-00559. PSW attorneys served as interim co-lead counsel, with
partner Bruce L. Simon serving as chairman of a five-firm executive committee, in this
putative nationwide class action on behalf of recording artists and music producers who
alleged that they had been systematically underpaid royalties by the record company
Warner Music Group.

•

In re Dynamic Random Access Memory (DRAM) Antitrust Litigation, Northern District of
California, MDL No. 1486. PSW partner Bruce L. Simon served as co-chair of discovery
and as a member of the trial preparation team in this multidistrict litigation arising from
the price-fixing of DRAM, a form of computer memory. Mr. Simon was responsible for
supervising and coordinating the review of almost a terabyte of electronic documents,
setting and taking depositions, establishing and implementing protocols for cooperation
between the direct and indirect plaintiffs as well as the Department of Justice, presenting
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oral arguments on discovery matters, working with defendants on evidentiary issues in
preparation for trial, and preparation of a comprehensive pretrial statement. Shortly before
the scheduled trial, class counsel reached settlements with the last remaining defendants,
bringing the total value of the class settlements to over $325 million.
•

In re Methionine Antitrust Litigation, Northern District of California, MDL No. 1311.
PSW partner Bruce L. Simon served as co-lead counsel in this nationwide antitrust class
action involving a conspiracy to fix prices of, and allocate the markets for, methionine.
Mr. Simon was personally responsible for many of the discovery aspects of the case
including electronic document productions, coordination of document review teams, and
depositions. Mr. Simon argued pretrial motions, prepared experts, and assisted in the
preparation of most pleadings presented to the Court. This action resulted in over $100
million in settlement recovery for the Class.

•

In re Sodium Gluconate Antitrust Litigation, Northern District of California, MDL No.
1226. PSW partner Bruce L. Simon served as class counsel in this consolidated antitrust
class action arising from the price-fixing of sodium gluconate. Mr. Simon was selected by
Judge Claudia Wilken to serve as lead counsel amongst many other candidates for that
position, and successfully led the case to class certification and settlement.

•

In re Citric Acid Antitrust Litigation, Northern District of California, MDL No. 1092. PSW
partner Bruce L. Simon served as class counsel in antitrust class actions against ArcherDaniels Midland Co. and others for their conspiracy to fix the prices of citric acid, a food
additive product. Mr. Simon was one of the principal attorneys involved in discovery in
this matter. This proceeding resulted in over $80 million settlements for the direct
purchasers.

•

Olson v. Volkswagen of America, Inc., Central District of California, Case No. CV0705334. PSW attorneys brought this class action lawsuit against Volkswagen alleging that
the service manual incorrectly stated the inspection and replacement intervals for timing
belts on Audi and Volkswagen branded vehicles equipped with a 1.8 liter turbo-charged
engine. This case resulted in a nationwide class settlement.

•

Swain et al. v. Eel River Sawmills, Inc. et al., California Superior Court, DR-01-0216.
Bruce L. Simon served as lead trial counsel for a class of former employees of a timber
company whose retirement plan was lost through management’s investment of plan assets
in an Employee Stock Ownership Plan. Mr. Simon negotiated a substantial settlement on
the eve of trial resulting in a recovery of approximately 40% to 50% of plaintiffs’ damages
after attorneys’ fees and costs.

•

In re Homestore Litigation, Central District of California, Master File No. 01-11115. PSW
attorneys served as liaison counsel and class counsel for plaintiff CalSTRS in this securities
class action. The case resulted in over $100 million in settlements to the Class.
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•

In re MP3.Com, Inc., Securities Litigation, Southern District of California, Master File No.
00-CV-1873. PSW attorneys served as defense counsel in this class action involving
alleged securities violations under Rule 10b-5.

•

In re Automotive Refinishing Paint Cases, Alameda County Superior Court, Judicial
Council Coordination Proceeding No. 4199. PSW attorneys served as class counsel with
other law firms in this coordinated antitrust class action alleging a conspiracy by defendants
to fix the price of automotive refinishing products.

•

In re Beer Antitrust Litigation, Northern District of California, Case No. 97-20644 SW.
PSW partner Bruce L. Simon served as primary counsel in this antitrust class action
brought on behalf of independent micro-breweries against Anheuser-Busch, Inc., for its
attempt to monopolize the beer industry in the United States by denying access to
distribution channels.

•

In re Commercial Tissue Products Public Entity Indirect Purchaser Antitrust Litigation,
San Francisco Superior Court, Judicial Counsel Coordination Proceeding No. 4027. PSW
partner Bruce L. Simon served as co-lead counsel for the public entity purchaser class in
this antitrust action arising from the price-fixing of commercial sanitary paper products.

•

Hart v. Central Sprinkler Corporation, Los Angeles County Superior Court, Case No.
BC176727. PSW attorneys served as class counsel in this consumer class action arising
from the sale of nine million defective fire sprinkler heads. This case resulted in a
nationwide class settlement valued at approximately $37.5 million.

•

Rueda v. Schlumberger Resources Management Services, Inc., Los Angeles County
Superior Court, Case No. BC235471. PSW attorneys served as class counsel with other
law firms representing customers of the Los Angeles Department of Water & Power
(“LADWP”) who had lead-leaching water meters installed on their properties. The Court
granted final approval of the settlement whereby defendant would pay $1.5 million to a cy
pres fund to benefit the Class and to make grants to LADWP to assist in implementing a
replacement program to the effected water meters.

•

In re Louisiana-Pacific Corp. Inner-Seal OSB Trade Practices Litigation, Northern
District of California, MDL No. 1114. PSW partner Bruce L. Simon worked on this
nationwide product defect class action brought under the Lanham Act. The proposed class
was certified, and a class settlement was finally approved by Chief Judge Vaughn Walker.

•

In re iPod nano Cases, Los Angeles County Superior Court, Judicial Counsel Coordination
Proceeding No. 4469. PSW attorneys were appointed co-lead counsel for this class action
brought on behalf of California consumers who own defective iPod nanos. The case
resulted in a favorable settlement.
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•

Unity Entertainment Corp. v. MP3.Com, Central District of California, Case No. 00-11868.
PSW attorneys served as defense counsel in this class action alleging copyright
infringement.

•

Vallier v. Jet Propulsion Laboratory, Central District of California, Case No. CV97-1171.
PSW attorneys served as lead counsel in this toxic tort action involving 50 cancer victims
and their families.

•

Nguyen v. First USA N.A., Los Angeles County Superior Court, Case No. BC222846. PSW
attorneys served as class counsel on behalf of approximately four million First USA credit
card holders whose information was sold to third party vendors without their consent. This
case ultimately settled for an extremely valuable permanent injunction plus disgorgement
of profits to worthy charities.

•

Morales v. Associates First Financial Capital Corporation, San Francisco Superior Court,
Judicial Council Coordination Proceeding No. 4197. PSW attorneys served as class
counsel in this case arising from the wrongful sale of credit insurance in connection with
personal and real estate-secured loans. This case resulted in an extraordinary $240 million
recovery for the Class.

•

In re AEFA Overtime Cases, Los Angeles County Superior Court, Judicial Council
Coordination Proceeding No. 4321. PSW attorneys served as class counsel in this overtime
class action on behalf of American Express Financial Advisors, which resulted in an
outstanding class-wide settlement.

•

Khan v. Denny’s Holdings, Inc., Los Angeles County Superior Court, Case No. BC177254.
PSW attorneys settled a class action lawsuit against Denny’s for non-payment of overtime
wages to its managers and general managers.

•

Kosnik v. Carrows Restaurants, Inc., Los Angeles County Superior Court, Case No.
BC219809. PSW attorneys settled a class action lawsuit against Carrows Restaurants for
non-payment of overtime wages to its assistant managers and managers.

•

Castillo v. Pizza Hut, Inc., Los Angeles County Superior Court, Case No. BC318765. PSW
attorneys served as lead class counsel in this California class action brought by delivery
drivers who claimed they were not adequately compensated for use of their personally
owned vehicles. This case resulted in a statewide class settlement.

•

Baker v. Charles Schwab & Co., Inc., Los Angeles County Superior Court, Case No.
BC286131. PSW attorneys served as class counsel for investors who were charged a fee
for transferring out assets between June 1, 2002 and May 31, 2003. This case resulted in
a nationwide class settlement.
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•

Eallonardo v. Metro-Goldwyn-Mayer, Inc., Los Angeles County Superior Court, Case No.
BC286950. PSW attorneys served as class counsel on behalf a nationwide class of
consumers who purchased DVDs manufactured by defendants. Plaintiffs alleged that
defendants engaged in false and misleading advertising relating to the sale of its DVDs.
This case resulted in a nationwide class settlement.

•

Gaeta v. Centinela Feed, Inc., Los Angeles County Superior Court, Case No. BC342524.
PSW attorneys served as defense counsel in this class action involving alleged failures to
pay wages, overtime, employee expenses, waiting time penalties, and failure to provide
meal and rest periods and to furnish timely and accurate wage statements.

•

Leiber v. Consumer Empowerment Bv A/K/A Fasttrack, Central District of California, Case
No. CV 01-09923. PSW attorneys served as defense counsel in this class action involving
copyrighted music that was made available through a computer file sharing service without
the publishers’ permission.

•

Higgs v. SUSA California, Inc., Los Angeles County Superior Court Case No. BC372745.
PSW attorneys are serving as co-lead class counsel representing California consumers who
entered into rental agreements for the use of self-storage facilities owned by defendants.
In this certified class action, plaintiffs allege that defendants wrongfully denied access to
the self-storage facility and/or charged excessive pre-foreclosure fees.

•

Fournier v. Lockheed Litigation, Los Angeles County Superior Court. PSW attorneys
served as counsel for 1,350 residents living at or near the Skunks-Works Facility in
Burbank. The case resolved with a substantial confidential settlement for plaintiffs.

•

Nasseri v. CytoSport, Inc., Los Angeles County Superior Court, Case No. 439181. PSW
attorneys served as class counsel on behalf of a nationwide class of consumers who
purchased CytoSport’s popular protein powders, ready to drink protein beverages, and
other “supplement” products. Plaintiffs alleged that these supplements contain excessive
amounts of lead, cadmium and arsenic in amounts that exceed Proposition 65 and negate
CytoSport’s health claims regarding the products. The case resulted in a nationwide class
action settlement which provided monetary relief to the class members and required the
reformulation of CytoSport supplement products.

•

In re Samsung Top-Load Washing Machine Marketing, Sales Practice and Products
Liability Litigation, Western District of Oklahoma, Case No. 5:17-ml-02792-D. Plaintiffs
allege that the top-load washing machines contain defects that cause them to leak and
explode. PSW Partner Melissa S. Weiner was appointed to the Plaintiffs’ Steering
Committee in this multi-district class action.
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ATTORNEY PROFILES
PARTNERS
CLIFFORD H. PEARSON
Clifford H. Pearson is a civil litigator and business lawyer focusing on complex litigation, class
actions, and business law. In 2013 and 2016, Mr. Pearson was named by the Daily Journal as
one of the Top 100 lawyers in California. Additionally, Mr. Pearson was named as one of the
Daily Journal’s 2019 Top Plaintiff Lawyers. He was instrumental in negotiating a landmark
settlement totaling $1.86 billion in In re Credit Default Swaps Antitrust Litigation, a case
alleging a conspiracy among the world’s largest banks to maintain opacity of the credit default
swaps market. Mr. Pearson also negotiated $473 million in combined settlements in In re TFTLCD (Flat Panel) Antitrust Litigation, an antitrust case in the Northern District of California that
alleged a decade-long conspiracy to fix the prices of TFT-LCD panels, $209 million in In re
NCAA Grant-in-aid Antitrust Litigation, and over $90 million in In re Potash Antitrust
Litigation, an antitrust case in the Northern District of Illinois that alleged price fixing by
Russian, Belarusian and North American producers of potash, a main ingredient used in
fertilizer.
Before creating the firm in 2006, Mr. Pearson was a partner at one of the largest firms in the San
Fernando Valley, where he worked for 22 years. There, he represented aggrieved individuals,
investors and employees in a wide variety of contexts, including toxic torts, consumer protection
and wage and hour cases. Over his 35-plus year career, Mr. Pearson has successfully negotiated
substantial settlements on behalf of consumers, small businesses and companies. In recognition
of his outstanding work on behalf of clients, Mr. Pearson has been regularly selected by his peers
as a Super Lawyer (representing the top 5% of practicing lawyers in Southern California). He
has also attained Martindale-Hubbell’s highest rating (AV) for legal ability and ethical standards.
Mr. Pearson is an active member of the American Bar Association, Los Angeles County Bar
Association, Consumer Attorneys of California, Consumer Attorneys Association of Los
Angeles, and Association of Business Trial Lawyers.
Current Cases:
• In re Broiler Chicken Antitrust Litigation (N.D. Ill.)
• In Re Pork Antitrust Litigation (D. Minn.)
• Trepte v. Bionaire, Inc. (Cal. Sup. Ct.)
• North American Soccer League, LLC v. United States Soccer Federation, Inc., and Major
League Soccer, L.L.C. (E.D.N.Y.)
Education:
• Whittier Law School, Los Angeles, California – J.D. – 1981
• University of Miami, Miami, Florida – M.B.A. – 1978
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•

Carleton University, Ontario, Canada – B.A. – 1976

Bar Admissions:
• California
• Ninth Circuit Court of Appeals
• U.S. District Court, Central District of California
• U.S. District Court, Eastern District of California
• U.S. District Court, Northern District of California
• U.S. District Court, Southern District of California
Professional Associations and Memberships:
• American Bar Association
• Association of Business Trial Lawyers
• Consumer Attorneys Association of Los Angeles
• Consumer Attorneys of California
• Los Angeles County Bar Association
BRUCE L. SIMON
Bruce L. Simon is a partner emeritus at Pearson, Simon & Warshaw, LLP and has lead the firm
to national prominence. Mr. Simon specializes in complex cases involving antitrust, consumer
fraud and securities. He has served as lead counsel in many business cases with national and
global impact.
In 2019, Mr. Simon was named as one of the Daily Journal’s Top Plaintiff Lawyers. In 2018,
Mr. Simon was awarded “Antitrust Lawyer of the Year” by the California Lawyers Association.
In 2013 and 2016, Mr. Simon was chosen by the Daily Journal as one of the Top 100 attorneys
in California. In 2013, he received the California Lawyer of the Year award from California
Lawyer Magazine and was selected as one of seven finalists for Consumer Attorney of the Year
by Consumer Attorneys of California for his work in In re TFT-LCD (Flat Panel) Antitrust
Litigation, MDL No. 1827 (N.D. Cal.). That year, Mr. Simon was included in the Top 100 of
California’s “Super Lawyers” and has been named a “Super Lawyer” every year since 2003. He
has attained Martindale-Hubbell's highest rating (AV) for legal ability and ethical standards.
Mr. Simon was co-lead class counsel in In re TFT-LCD (Flat Panel) Antitrust Litigation, a case
that lasted over five years and resulted in $473 million recovered for the direct purchaser
plaintiffs. Mr. Simon served as co-lead trial counsel and was instrumental in obtaining an $87
million jury verdict (before trebling). He presented the opening argument and marshalled
numerous witnesses during the six-week trial.
Also, Mr. Simon was co-lead class counsel in In re Credit Default Swaps Antitrust Litigation, a
case alleging a conspiracy among the world’s largest banks to maintain opacity of the credit
default swaps market as a means of maintaining supracompetitive prices of bid/ask spreads.
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After three years of litigation and many months of intensive settlement negotiations, the parties
in CDS reached a landmark settlement amounting to $1.86 billion. It is one of the largest civil
antitrust settlements in history.
Mr. Simon was also co-lead class counsel in In re Potash Antitrust Litigation (II), MDL No.
1996 (N.D. Ill.), where he successfully argued an appeal of the district court’s order denying the
defendants’ motions to dismiss to the United States Court of Appeals for the Seventh Circuit.
Mr. Simon presented oral argument during an en banc hearing before the Court and achieved a
unanimous 8-0 decision in his favor. The case resulted in $90 million in settlements for the
direct purchaser plaintiffs, and the Court’s opinion is one of the most significant regarding the
scope of international antirust conspiracies.
More recently, Mr. Simon completed the trial seeking injunctive relief in the In re National
Collegiate Athletic Association Athletic Grant-in-Aid Cap Antitrust Litigation. The plaintiffs
allege that the NCAA and its member conferences violate the antitrust laws by restricting the
value of grant-in-aid athletic scholarships and other benefits that college football and basketball
players can receive.
Current Cases:
• In re Broiler Chicken Antitrust Litigation (N.D. Ill.)
• In re Keurig Green Mountain Single-Serving Coffee Antitrust Litigation (S.D.N.Y.)
• In re National Collegiate Athletic Association Athletic Grant-in-Aid Cap Antitrust
Litigation (N.D. Cal.)
• In Re Pork Antitrust Litigation (D. Minn.)
• Senne, et al. v. Office of the Commissioner of Baseball, et al. (N.D. Cal.)
• North American Soccer League, LLC v. United States Soccer Federation, Inc., and Major
League Soccer, L.L.C. (E.D.N.Y.)
Reported Cases:
• Minn-Chem, Inc. et al. v. Agrium Inc., et al., 683 F.3d 845 (7th Cir. 2012)
Education:
• University of California, Hastings College of the Law, San Francisco, California – J.D. –
1980
• University of California, Berkeley, California – A.B. – 1977
Bar Admissions:
• California
• Supreme Court of the United States
• Ninth Circuit Court of Appeals
• Seventh Circuit Court of Appeals
• U.S. District Court, Central District of California
• U.S. District Court, Eastern District of California
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•
•

U.S. District Court, Northern District of California
U.S. District Court, Southern District of California

Recent Publications:
• Class Certification Procedure, Ch. V, ABA Antitrust Class Actions Handbook (3d ed.),
(forthcoming)
• Reverse Engineering Your Antitrust Case: Plan for Trial Even Before You File Your
Case, Antitrust, Vol. 28, No. 2, Spring 2014
• The Ownership/Control Exception to Illinois Brick in Hi-Tech Component Cases: A Rule
That Recognizes the Realities of Corporate Price Fixing, ABA International Cartel
Workshop February 2014
• Matthew Bender Practice Guide: California Unfair Competition and Business Torts,
LexisNexis, with Justice Conrad L. Rushing and Judge Elia Weinbach (Updated 2013)
• The Questionable Use of Rule 11 Motions to Limit Discovery and Eliminate Allegations
in Civil Antitrust Complaints in the United States, ABA International Cartel Workshop
February 2012
Professional Associations and Memberships:
• California State Bar Antitrust and Unfair Competition Section, Advisor and Past Chair
• ABA Global Private Litigation Committee, Co-Chair
• ABA International Cartel Workshop, Steering Committee
• American Association for Justice, Business Torts Section, Past Chair
• Business Torts Section of the American Trial Lawyers Association, Past Chair
• Hastings College of the Law, Board of Directors (2003-2015), Past Chair (2009-2011)
DANIEL L. WARSHAW
Daniel L. Warshaw is a civil litigator and trial lawyer who focuses on complex litigation,
class actions, and consumer protection. Mr. Warshaw has held leadership roles in numerous
state, federal and multidistrict class actions, and obtained significant recoveries for class
members in many cases. These cases have included, among other things, antitrust violations,
high-technology products, automotive parts, entertainment royalties, intellectual property and
false and misleading advertising. Mr. Warshaw has also represented employees in a variety of
class actions, including wage and hour, misclassification and other Labor Code violations.
Mr. Warshaw played an integral role in several of the firm’s groundbreaking cases. In
the In re TFT-LCD (Flat Panel) Antitrust Litigation, he assisted in leading this multidistrict to
trial and securing $473 million in recoveries to the direct purchaser plaintiff class. After the firm
was appointed as interim co-lead counsel in In re Credit Default Swaps Antitrust Litigation, Mr.
Warshaw along with his partners and co-counsel successfully secured a $1.86 billion settlement
on behalf of the class.
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Currently he serves in a lead or co-lead position in the following cases: Grace v. Apple,
Inc., 5:17-CV-00551-YGR (N.D. Cal.), a certified class action on behalf of consumers who
allege that Apple intentionally broke its “FaceTime” video conferencing feature for iPhones with
older operating systems that recently settled for $18 million on behalf of a California class; In re
KIND LLC “Healthy and All Natural” Litigation, MDL No. 2645, (S.D.N.Y.), a multistate
certified class action on behalf of consumers who allege that they purchased KIND snack bars
that were falsely advertised as “all natural,” and/or “non-GMO”; Seene v. The Office of the
Commissioner of Baseball, 3:14-cv-00608-JCS (N.D. Cal.), a certified multistate class action
alleging that Major League Baseball and its teams violate state and federal wage and hour laws
relating to minor league players.
Mr. Warshaw’s cases have received significant attention in the press, and Mr. Warshaw
has been profiled by the Daily Journal for his work in the digital download music cases. In 2019
and 2020, Mr. Warshaw was named as one of the Daily Journal’s Top Plaintiff Lawyers. And in
2020 he was also named one of the Daily Journal’s Top Antitrust Lawyers. Additionally, Mr.
Warshaw has been selected by his peers as a Super Lawyer (representing the top 5% of
practicing lawyers in Southern California) every year since 2005. He has also attained
Martindale-Hubbell's highest rating (AV) for legal ability and ethical standards.
Mr. Warshaw has assisted in the preparation of two Rutter Group practice guides:
Federal Civil Trials & Evidence and Civil Claims and Defenses. Mr. Warshaw is the founder
and Chair of the Class Action Roundtable. The purpose of the Roundtable is to facilitate a highlevel exchange of ideas and in-depth dialogue on class action litigation.
Current Cases:
•
•
•
•
•
•
•

Grace v. Apple, Inc. (N.D. Cal.)
In Re: Keurig Green Mountain Single-Serve Coffee Antitrust Litigation (S.D.N.Y.)
Greg Kihn, et al. v. Bill Graham Archives, LLC, et al. (N.D. Cal.)
In re KIND LLC “Healthy and All Natural” Litigation (S.D.N.Y.)
In Re Pork Antitrust Litigation (D. Minn.)
In re. Santa Fe Natural Tobacco Company Marketing, Sales Practices, and Products
Liability Litigation (D. N.M.)
Senne, et al. v. Office of the Commissioner of Baseball, et al. (N.D. Cal.)

Education:
• Whittier Law School, Los Angeles, California – J.D. – 1996
• University of Southern California – B.A. – 1992
Bar Admissions:
• California
• Ninth Circuit Court of Appeals
• U.S. District Court, Central District of California
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•
•
•
•

U.S. District Court, Eastern District of California
U.S. District Court, Northern District of California
U.S. District Court, Southern District of California
U.S. District Court, Western District of Texas

Professional Associations and Memberships:
• American Bar Association
• Association of Business Trial Lawyers, Board Member
• Consumer Attorneys of California
• Los Angeles County Bar Association, Complex Court Committee, Member
• Plaintiffs’ Class Action Roundtable, Chair
BOBBY POUYA
Bobby Pouya is a partner in the firm’s Los Angeles office, focusing on complex
litigation, class actions, and consumer protection. Mr. Pouya has been an attorney with Pearson,
Simon & Warshaw, LLP since 2007, and has extensive experience in representing clients in a
variety of contexts. He has served as a primary member of the litigation team in multiple cases
that resulted in class certification or a class-wide settlement, including cases that involved hightechnology products, price fixing, consumer safety and false and misleading advertising. The
cases that Mr. Pouya has worked on have resulted in hundreds of millions of dollars in
judgments and settlements on behalf of effected plaintiffs and class members.
Mr. Pouya has served as one of the attorneys representing direct purchaser plaintiffs in
several complex antitrust cases, including In re Polyurethane Foam Antitrust Litigation (N.D.
Ohio) and In re Fresh and Processed Potatoes Antitrust Litigation (D. Idaho). Mr. Pouya is
currently actively involved in the prosecution of In re Broiler Chicken Antitrust Litigation (N.D.
Ill), In re Pork Antitrust Litigation (D. Minn.), Senne, et al. v. Office of the Commissioner of
Baseball, et al. (N.D. Cal.), as well as several prominent consumer class action lawsuits.
Mr. Pouya’s success has earned him recognition by his peers as a Super Lawyers Rising
Star (representing the top 2.5% of lawyers in Southern California age 40 or younger or in
practice for 10 years or less) every year since 2008. Mr. Pouya earned his Juris Doctorate from
Pepperdine University School of Law in 2006, where he received a certificate in dispute
resolution from the prestigious Straus Institute for Dispute Resolution and participated on the
interschool trial and mediation advocacy teams, the Dispute Resolution Law Journal and the
Moot Court Board.
Current Cases:
• In re Broiler Chicken Antitrust Litigation (N.D. Ill)
• In Re Pork Antitrust Litigation (D. Minn.)
• In Re Cattle Antitrust Litigation (D. Minn)
• Senne, et al. v. Office of the Commissioner of Baseball, et al. (N.D. Cal.)
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15

Case 3:20-cv-01037-TJC-MCR Document 35-3 Filed 09/20/21 Page 29 of 51 PageID 585
PEARSON, SIMON & WARSHAW, LLP

•

Greg Kihn, et al. v. Bill Graham Archives, LLC, et al. (N.D. Cal.)

Education:
• Pepperdine University School of Law, Malibu, California – J.D. – 2006
• University of California, Santa Barbara, California – B.A., with honors – 2003
Publications:
• Should Offers Moot Claims?, Daily Journal, Oct. 10, 2014
• Central District Local Rules Hinder Class Certification, Daily Journal, April 9, 2013
Bar Admissions:
• California
• Ninth Circuit Court of Appeals
• U.S. District Court, Central District of California
• U.S. District Court, Eastern District of California
• U.S. District Court, Northern District of California
• U.S. District Court, Southern District of California
Professional Associations and Memberships:
• American Bar Association
• Consumer Attorneys Association of Los Angeles
• Consumer Attorneys of California
• Los Angeles County Bar Association
Professional Associations and Memberships:
• California State Bar Antitrust and Unfair Competition Section, Advisor and Past Chair
• ABA Global Private Litigation Committee, Co-Chair
• ABA International Cartel Workshop, Steering Committee
• American Association for Justice, Business Torts Section, Past Chair
• Business Torts Section of the American Trial Lawyers Association, Past Chair
• Hastings College of the Law, Board of Directors (2003-2015), Past Chair (2009-2011)
MELISSA S. WEINER
Melissa S. Weiner is a partner and civil litigator whose work is squarely focused on
combating consumer deception. Her experience is expansive, including class actions related to
consumer protection, product defect, intellectual property, automotive, false advertising and the
Fair Credit Reporting Act. Ms. Weiner has taken a leadership role in numerous large class
actions and MDLs in cases across the country.
A contributor to her professional community, Ms. Weiner serves on the Executive Board
for Public Justice as the Co-Vice Chair of the Development Committee, former co-chair of the
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Mass Tort and Class Action Practice Group for the Minnesota Chapter of the Federal Bar
Association and serves on the Minnesota Bar Association Food & Drug Law Council. In
recognition of her outstanding efforts in the legal community, each year since 2012, Ms. Weiner
has been named a Super Lawyers Rising Star by Minnesota Law & Politics.
Ms. Weiner has been appointed to leadership positions in the following MDLs and
consolidated cases:
•
•
•
•
•
•

•
•

In Re: Luxottica of America, Inc. Data Security Breach Litigation (S.D. Ohio)
(Appointed Interim Executive Committee Member);
Culbertson v. Deloitte Consulting LLP (S.D.N.Y.) (Appointed to Plaintiffs’ Executive
Committee), a nationwide data breach class action
In Re: Fairlife Milk Products Marketing and Sales Practices Litigation (N.D. Ill.)
(Appointed Interim Co-Lead Counsel);
In Re: Deva Concepts Products Liability Litigation (S.D.N.Y.) (Appointed Interim CoLead Counsel);
In Re Santa Fe Natural Tobacco Company Marketing & Sales Practices and Products
Liability Litigation (D.N.M.) (chair of the Plaintiffs’ Steering Committee and member of
the Plaintiffs’ Oversight Committee);
In Re Samsung Top-Load Washing Machine Marketing, Sales Practices & Product
Liability Litigation (W.D. Okla.), (appointed to Plaintiffs’ Executive Committee), a
nationwide class action regarding a design defect in 2.8 million top loading washing
machines, which resulted in a nationwide settlement;
In Re Windsor Wood Clad Window Product Liability Litigation (E.D. Wis.), a nationwide
class action regarding allegedly defective windows, which resulted in a nationwide
settlement.
In Re: Blackbaud, Inc. Customer Data Security Breach Litigation (D.S.C.), nationwide
data breach class action, (appointed to Plaintiffs’ Steering Committee).

Current Cases:
• Aguilera v. NuWave, LLC (N.D. Ill.) (product defect and false advertising)
• Anurag Gupta v. Aeries Software, Inc. (C.D. CA) (data breach)
• Ashour v. Arizona Beverages USA LLC et al. (S.D. NY) (false advertising/mislabeling)
• Benson et al v. Newell Brands Inc., et al. (N.D. IL) (false advertising/mislabeling)
• Connor Burns v. Mammoth Media, Inc. (C.D. CA) (data breach)
• Culbertson v. Deloitte Consulting LLP (S.D.N.Y.) (data breach)
• Daniels v. Delta Air Lines, Inc. (N.D. Ga.). (COVID-19 pandemic relief)
• In Re: Deva Concepts Products Liability Litigation (S.D.N.Y.) (false
advertising/mislabeling)
• In Re Fairlife Milk Products Marketing and Sales Practices Litigation (N.D. IL) (false
advertising)
• Ford v. [24]7.AI, Inc. (N.D. Cal.) (data breach)
• In Re Pork Antitrust Litigation (D. Minn.)
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•
•
•

In Re Samsung Top-Load Washing Machine Marketing, Sales Practices, and Products
Liability Litigation (W.D. Okla.)
In Re Santa Fe Natural Tobacco Company Marketing, Sales Practices, and Products
Liability Litigation (D. N.M.) (false advertising/mislabeling)
Wedra v. Cree, Inc. (S.D.N.Y)

Education:
• William Mitchell College of Law - J.D. – 2007
• University of Michigan – Ann Arbor - B.A. – 2004
Bar Admissions:
• New York
• Minnesota
• Ninth Circuit Court of Appeals
• U.S. District Court, District of Minnesota
• U.S. District Court, Colorado
• U.S. District Court, Northern District of Illinois
• U.S. District Court, Southern District of New York
• U.S. District Court, Eastern District of New York
Professional Associations and Memberships:
• Minnesota State Bar Association
• Federal Bar Association
• Public Justice
MICHAEL H. PEARSON
Michael H. Pearson is a Partner and civil litigator in the firm’s Los Angeles office,
focusing on complex litigation, class actions, and consumer protection. Mr. Pearson has
extensive experience in representing clients in a variety of contexts. He has served as a member
of the litigation team in multiple cases that resulted in class certification or a class-wide
settlement, including cases that involved business litigation, complex financial products, hightechnology products, consumer safety, and false and misleading advertising. Specifically, he
was instrumental in managing the review of tens of millions of documents and drafting pleadings
in In Re Credit Default Swaps Antitrust Litigation, which was settled for $1.86 billion, plus
injunctive relief.
Mr. Pearson received his Bachelor of Science degree from Tulane University in 2008,
majoring in Finance with an Energy Specialization. He received his Juris Doctorate from Loyola
Law School Los Angeles in 2011. Mr. Pearson is an active member in a number of legal
organizations, including the American, Los Angeles County and San Fernando Valley Bar
Associations, Consumer Attorneys of California, the Consumer Attorneys Association of Los
Angeles and the Association of Business Trial Lawyers.
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Mr. Pearson’s success has earned him recognition by his peers as a Super Lawyers Rising
Star (representing the top 2.5% of lawyers in Southern California age 40 or younger or in
practice for 10 years or less) in 2017, 2018 and 2019.
Current Cases:
• City of Oakland v. The Oakland Raiders, et al. (N.D. Cal.)
• In re Broiler Chicken Antitrust Litigation (N.D. Ill.)
• In Re Pork Antitrust Litigation (D. Minn.)
• Senne, et al. v. Office of the Commissioner of Baseball, et al. (N.D. Cal.)
• Trepte v. Bionaire, Inc. (Cal. Sup. Ct.)
Education:
• Loyola Law School Los Angeles, Los Angeles, California – J.D. – 2011
• Tulane University, New Orleans, Louisiana – B.S., magna cum laude – 2008
Bar Admissions:
• California
• Ninth Circuit Court of Appeals
• U.S. District Court, Central District of California
• U.S. District Court, Eastern District of California
• U.S. District Court, Northern District of California
• U.S. District Court, Southern District of California
Professional Associations and Memberships:
• American Bar Association
• Association of Business Trial Lawyers
• Consumer Attorneys Association of Los Angeles
• Consumer Attorneys of California
• Los Angeles County Bar Association
• San Fernando Valley Bar Association
BENJAMIN E. SHIFTAN
Benjamin E. Shiftan is a Partner and litigator in the firm’s San Francisco office. Since
joining the firm in 2014, Mr. Shiftan has focused on complex class action litigation, including
antitrust, product defect, and consumer protection cases.
Prior to joining the firm, Mr. Shiftan litigated complex bad faith insurance cases for a
national law firm. Before that, Mr. Shiftan served as a law clerk to the Honorable Peter G.
Sheridan, United States District Court for the District of New Jersey, and worked for a mid-sized
firm in San Diego.
Mr. Shiftan graduated from the University of San Diego School of Law in 2009. While
in law school, he served as Lead Articles Editor of the San Diego International Law Journal and
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competed as a National Team Member on the Moot Court Board. Mr. Shiftan won the school's
Paul A. McLennon, Sr. Honors Moot Court Competition. At graduation, he was one of ten
students inducted into the Order of the Barristers. Mr. Shiftan graduated from the University of
Virginia in 2006.
Current Cases:
• In re Keurig Green Mountain Single-Serve Coffee Antitrust Litigation (S.D.N.Y.)
• In re National Collegiate Athletic Association Athletic Grant-in-Aid Cap Antitrust
Litigation (N.D. Cal.)
• Senne, et al. v. Office of the Commissioner of Baseball, et al. (N.D. Cal.)
• North American Soccer League, LLC v. United States Soccer Federation, Inc., and Major
League Soccer, L.L.C. (E.D.N.Y.)
Education:
• University of San Diego School of Law, San Diego, CA – J.D. – 2009
• University of Virginia, Charlottesville, VA – B.A. – 2006
Bar Admissions:
• California
• Ninth Circuit Court of Appeals
• U.S. District Court, Central District of California
• U.S. District Court, Eastern District of California
• U.S. District Court, Northern District of California
• U.S. District Court, Southern District of California
Professional Associations and Memberships:
• San Francisco County Bar Association
TRIAL COUNSEL
THOMAS J. NOLAN
Thomas J. Nolan is Trial Counsel (Of Counsel) in the Sherman Oaks office of Pearson, Simon &
Warshaw, LLP.
Mr. Nolan is widely recognized as one of the nation’s leading trial attorneys, and has extensive
civil and criminal trial experience representing corporations and individuals in complex litigation
in state and federal courts.
Mr. Nolan is a former federal prosecutor and served as Chief of Fraud and Special Prosecutions
in the Los Angeles United States Attorney’s Office. He has been a member of the defense bar
since 1979.
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Mr. Nolan has represented both corporate plaintiffs and defendants across a wide range of
complex civil litigation matters including class actions; a wide variety of contract disputes,
including a three-month jury trial against 63 insurance carriers; unfair business practices and
consumer fraud; as well as antitrust and intellectual property issues. Mr. Nolan is also recognized
as a leading lawyer for “first of their kind” trials. His diverse experience was cited by media
reports on his arrival at Latham, such as this Bloomberg-BNA Law article.
Mr. Nolan has represented corporations and individuals in criminal DOJ prosecutions and SEC
enforcement matters and in internal investigations involving FCPA allegations, securities fraud,
money laundering, RICO, healthcare fraud, and insider trading violations.
He leverages extensive trial experience including winning jury verdicts of more than $1 billion
for his clients and defeating claims exceeding $15 billion asserted against clients.
Notable Cases:
• Lead trial counsel for CashCall in defeating more than $275 million in restitution and
monetary claims sought by the CFPB.
• Served as lead trial counsel representing UBS Real Estate Securities Inc. in a closely
watched three-week bench trial conducted in the US District Court, Southern District of
New York.*
• Served as lead trial counsel representing the home mortgage division of a major bank
against class action claims of racial discrimination in mortgage lending*
• Defended Peter Morton in securing a unanimous jury verdict awarding zero damages in a
case alleging fraud, breach of fiduciary duty and invasion of privacy*
• Represented the founders of Skype Technologies S.A., with a consortium of private
equity and venture capital firms led by Silver Lake, in the $2.8 billion acquisition of
Skype from eBay Inc.*
• Represented Tyco International Ltd. in a litigation in the US District Court for the
Southern District of New York brought by holders of $2.7 billion of notes issued by
Tyco.*
• Served as lead trial counsel representing the consortium of underwriters of WorldCom
Securities in securing a settlement on the eve of jury selection in one of the largest
securities class action cases in history.*
• Represented Litton Industries in a high-profile monopoly antitrust lawsuit against
Honeywell, Inc. in the US District Court for the Central District of California.*
*Represents experience from previous law firms.
Accolades:
Mr. Nolan has served in numerous honorary positions and received numerous accolades over his
extensive career, including:
•
•
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•
•
•
•
•
•
•
•

Loyola Marymount University – Board of Regents
Loyola University School of Law at Los Angeles – Board of Directors
Loyola University School of Law at Los Angeles – Champion of Justice Award
Beverly Hills Bar Association – Excellence in Advocacy Award
Association of Business Trial Lawyers – frequent lecturer
Federal Bar Association – frequent lecturer
California Bar Association – Pro Bono Lawyer of the Year
The Am Law Litigation Daily – Litigator of the Week

Mr. Nolan has been selected for inclusion in Chambers Global: The World’s Leading Lawyers
for Business, and he is one of only 23 attorneys listed in the top tier of national trial attorneys by
Chambers USA: America’s Leading Lawyers for Business, which also ranks him in its top tier for
general commercial litigation. In addition, Mr. Nolan has been profiled for 12 different years as
one of the Top 100 most influential lawyers in California and as one of the Top 30 Securities
Litigators in California by the Daily Journal. He was named Best Lawyers’ 2015 Los Angeles
Bet-the-Company Litigation Lawyer of the Year.
Education:
• Loyola Law School - Los Angeles, California - J.D. - 1975
• Loyola Marymount University, Los Angeles, California - B.B.A. -1971
Bar Admissions:
• California
• Supreme Court of the United States
• Ninth Circuit Court of Appeals
• U.S. District Court, Central District of California
• U.S. District Court, Eastern District of California
• U.S. District Court, Northern District of California
• U.S. District Court, Southern District of California
• U.S. District Court, Southern District of New York
OF COUNSEL
NEIL SWARTZBERG
Neil Swartzberg, Of Counsel to Pearson, Simon & Warshaw, LLP, has significant
litigation and counseling experience, with a track record of providing advice and representation
to individuals and companies on a variety of technology, consumer and finance related matters.
He has expertise in complex and commercial litigation, including in the intellectual property,
consumer protection, antitrust, securities and class action context. Practicing in both federal and
state courts, he has litigated price-fixing class actions, securities fraud suits and other consumer
protection cases, as well as patent infringement, trade secret misappropriation and related
intellectual property matters. Mr. Swartzberg also has experience negotiating licenses and similar
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agreements to resolve disputes in technology areas such the Internet, online banking, and
telecommunications.
Mr. Swartzberg was a leading attorney in the Direct Purchaser Plaintiff class action In re
Static Random Access Memory (SRAM) Antitrust Litigation (N.D. Cal.). He was also actively
involved in several other antitrust class actions, such as In re International Air Transportation
Surcharge Antitrust Litigation (N.D. Cal.), Air Cargo Shipping Services Antitrust Litigation
(E.D.N.Y.), In re Cathode Ray Tube (CRT) Antitrust Litigation (N.D. Cal.), and In re Optical
Disk Drive (ODD) Antitrust Litigation (N.D. Cal.). He has represented patent owners and
companies in infringement cases for patents covering video game controllers, Internet search
functionality, secure mobile banking transactions, and telecommunications switches.
Current Cases:
• In re Broiler Chicken Antitrust Litigation (N.D. Ill.)
• In re: Santa Fe Natural Tobacco Company Marketing, Sales Practices, and Products
Liability Litigation (D.N.M.)
• North American Soccer League, LLC v. United States Soccer Federation, Inc., and Major
League Soccer, L.L.C. (E.D.N.Y.)
Education:
• University of California, Davis, School of Law, Davis, California – J.D. – 2001
• State University of New York, Buffalo, Buffalo, New York – M.A. – 1994
• Duke University, Durham, North Carolina – A.B. – 1991
Bar Admissions:
• California
• Ninth Circuit Court of Appeals
• Federal Circuit Court of Appeals
• U.S. District Court, Central District of California
• U.S. District Court, Eastern District of California
• U.S. District Court, Eastern District of Missouri
• U.S. District Court, Western District of Pennsylvania
Publications and Presentations:
• American Bar Association, Section of Antitrust Law, 2020 Spring Conference,
Presentation, Judge Jon S. Tigar: In re Cathode Ray Tube (CRT) Antitrust Litig.
• American Bar Association, Section of Antitrust Law, 2019 Spring Conference,
Presentation, Bruce Simon: Challenges & Recent Developments in Class Certification:
From the Plaintiffs’ Perspective (with Eric Mont)
• The Hard Cell, Mobile banking and the Federal Circuit's "divided infringement"
decisions, Feb. 2013, Intellectual Property magazine, with Robert D. Becker.
Professional Associations and Memberships:
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•

American Bar Association

Languages:
• German (proficient)
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ASSOCIATES
NAVEED ABAIE
Naveed Abaie is an associate in the firm’s Los Angeles office focusing on consumer protection,
antitrust, and business litigation.
He graduated from the University of San Diego, School of Law in 2017. While at the University
of San Diego, Mr. Abaie earned his J.D. with a concentration in Business and Corporate Law.
Mr. Abaie received his Bachelor’s degree from the University of California, Berkeley Haas
School of Business in 2012.
Current Cases:
• In re Broiler Chicken Antitrust Litigation (N.D. Ill)
Education:
• University of San Diego, California – J.D. – 2017
• University of California, Berkeley, California – B.A.– 2012
Bar Admissions:
• California
Professional Associations and Memberships:
• Iranian American Bar Association
MATTHEW A. PEARSON
Matthew A. Pearson is an associate in the firm’s Los Angeles office focusing on antitrust,
consumer protection, copyright, and business litigation. Mr. Pearson has represented clients in a
variety of different matters and works closely with clients, co-counsel, and opposing counsel on
all aspects of litigation.
In 2019, Mr. Pearson received the award for Outstanding Antitrust Litigation Achievement in
Private Law Practice by the American Antitrust Institute for his work in the In re National
Collegiate Athletic Association Athletic Grant-in-Aid Cap Antitrust Litigation (N.D. Cal.) trial,
which took place in September of 2018 and resulted in a verdict in Plaintiffs’ favor.
Additionally, in 2019, Mr. Pearson was selected by his peers as a Super Lawyer (representing the
top 5% of practicing lawyers in Southern California).
Mr. Pearson received his Bachelor of Science degree from the University of Arizona in 2010,
majoring in Business Management. He received his Juris Doctorate from Whittier Law School
in 2013. Mr. Pearson is an active member in a number of legal organizations, including the
American Bar Association, American Association for Justice, Association of Business Trial
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Lawyers, Consumer Attorneys Association of Los Angeles, Consumer Attorneys of California,
and the Los Angeles County Bar Association.
Current Cases:
• In re Pork Antitrust Litigation (D. Minn.)
• Grace v. Apple, Inc. (N.D. Cal.)
• In re Keurig Green Mountain Single-Serving Coffee Antitrust Litigation (S.D.N.Y.)
• Greg Kihn, et al. v. Bill Graham Archives, LLC, et al. (N.D. Cal.)
• In re KIND LLC “Healthy and All Natural” Litigation (S.D.N.Y.)
• In re National Collegiate Athletic Association Athletic Grant-in-Aid Cap Antitrust
Litigation (N.D. Cal.)
• North American Soccer League, LLC v. United States Soccer Federation, Inc., and
Major League Soccer, L.L.C. (E.D.N.Y.)
• In Re Cattle Antitrust Litigation (D. Minn.)
Education:
• Whittier Law School, California – J.D. – 2013
• University of Arizona: Eller College of Management – B.S.– 2010
Bar Admissions:
• California
• Ninth Circuit Court of Appeals
• U.S. District Court, Central District of California
• U.S. District Court, Eastern District of California
• U.S. District Court, Northern District of California
• U.S. District Court, Southern District of California
Professional Associations and Memberships:
• American Bar Association
• American Association for Justice
• Association of Business Trial Lawyers
• Consumer Attorneys Association of Los Angeles
• Consumer Attorneys of California
• Los Angeles County Bar Association
SOPHIE ROZ SEDAGHAT
Sophie Roz Sedaghat is an associate in the firm’s Los Angeles office focusing on antitrust and
class action litigation.
In 2017, Ms. Sedaghat received her B.A. from the University of California, Los Angeles, where
she majored in Political Science. In 2020, she received her J.D. from the UCLA School of Law,
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26

Case 3:20-cv-01037-TJC-MCR Document 35-3 Filed 09/20/21 Page 40 of 51 PageID 596
PEARSON, SIMON & WARSHAW, LLP

with a concentration in Media, Entertainment, and Technology Law & Policy. While in law
school, Ms. Sedaghat served as a Managing Editor of the Women’s Law Journal and as a student
liaison for the Women Lawyers Association of Los Angeles.
Current Cases:
• In re Pork Antitrust Litigation (D. Minn.)
Education:
• UCLA School of Law – J.D. – 2020
• University of California, Los Angeles – B.A. – 2017
Bar Admissions:
• California
HARRISON C. MARGOLIN
Harrison C. Margolin is an associate in the firm’s Los Angeles office focusing on antitrust, class
action and commercial litigation.
He graduated from the UCLA School of Law in 2020. While at UCLA, Harrison was an
Advanced Trial Advocacy pupil in the A. Barry Capello Trial Advocacy series and focused on
courses in Complex Litigation. He is a law review article author on topics in tort law, complex
litigation and emerging technology.
Before law school, Harrison earned his B.A. in Economics at the University of California,
Berkeley, where he graduated with Honors of Highest Distinction.
Current Cases:
• In re Pork Producers Antitrust Litigation
Education:
• University of California, Los Angeles – J.D. – 2020
• University of California, Berkeley, California – B.A., Economics; Highest Distinction –
2017.
Bar Admissions:
• California (provisional licenses)
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DAPEER LAW P.A.
20900 NE 30th Ave, #417 - Aventura, Florida 33180 - 305.610.5223 - Rachel@Dapeer.com

The Firm
Rachel Dapeer is the founding partner of Dapeer Law, P.A. where her litigation practice
spans a variety of industries in the areas of class actions and complex commercial litigation.
She has deep experience with a broad range of disputes involving insurance policies,
fraudulent business practices, labeling claims, and other consumer and commercial matters,
including within the insurance, automotive, banking, real estate and retail industries. Dapeer
has been appointed class counsel in numerous class action lawsuits.
Dapeer is a native of South Florida and earned a Bachelor of Business at the University of
North Carolina at Chapel Hill and obtained a Juris Doctorate degree from Cardozo Law
School. Before returning home to Miami, Dapeer practiced in New York City at Windels,
Marx, Lane & Mittendorf, LLP, representing lenders, financial institutions, and servicers
with complex tax lien and mortgage foreclosure proceedings. Prior to founding Dapeer Law,
Dapeer practiced at Greenspoon Marder, LLP for five years where she represented businesses
and individuals in a variety of disputes involving commercial transactions, fraud, business
torts, deceptive and unfair trade practices, tax lien and real estate litigation.

Cla ss Actio n Se ttle me nts
•

Ostendorf v. Grange Indemnity Insurance Company, No. 2:19-CV-01147 (S.D. Ohio 2020)
($12,667,804 Class Settlement);

•

Deleon III, et. al. v. Direct General Insurance Company, et. al., No. 19-CA-1636 (9th Judicial
Circuit, Osceola County) ($2,450,000 Class Settlement);

•

Suarez v. MAPFRE Insurance Company of Florida, No. 19-02729-CA-01 (11th Judicial Circuit,
Miami-Dade County) ($633,525.25 Class Settlement);

•

Avila-Preciado v. Horace Mann Property and Casualty Insurance Company, No. 19-CA-004683
(20th Judicial Circuit, Lee County) ($150,000.00 Class Settlement);

•

Tiana Cruz-Santiago v. Amica Mutual Insurance Company, No. 19-CA-006930 (13th Judicial
Circuit, Hillsborough County) ($464,168.00 Class Settlement);

•

Bracero, et. al., v. Mendota Insurance Company, No. 19-CA-015886 (11th Judicial Circuit, MiamiDade County) ($790,000.00 Class Settlement);

•

Smart, et. al., v. Auto Club Insurance Company of Florida, et. al., No. 19-CA-005580 (13th Judicial
Circuit, Hillsborough County) ($780,000.00 Class Settlement);

•

Robley v. IDS Property Casualty Insurance Company, No. 2019-022263-CA-10 (11th Judicial
Circuit, Miami-Dade County) ($105,000.00 Class Settlement).
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Scott Edelsberg's broad-based litigation experience representing both plaintiffs and defendants provides
him with an invaluable perspective when prosecuting claims on behalf of consumers who have been harmed by
corporate wrongdoing.
Scott Edelsberg is the founding partner of Edelsberg Law, PA and focuses his practice in the areas of
class actions, consumer fraud and personal injury.
In connection with his representation in class action matters, Edelsberg has litigated cases in multiple
state and federal jurisdictions throughout the country, including two multi-district litigation proceedings. In
those cases, Edelsberg has won contested class certification motions, defended dispositive motions, engaged in
data-intensive discovery and worked extensively with economics and information technology experts to build
damages models. His efforts have lead to numerous class settlements, resulting in millions of dollars in relief
for millions of class members. Despite his young career, Edelsberg has been appointed class counsel in
numerous national class action lawsuits and has been featured in The Daily Business Review twice.
Edelsberg is a native of South Florida and earned a Bachelor of Arts degree in Political Science from
the University of Michigan. While at Michigan, he was awarded the Michigan Merit Scholar award and served
as an intern for the Washtenaw County Public Defender's office. Edelsberg went on to receive a Juris Doctor
degree, Cum Laude, from the University of Miami School of Law. While attending law school, he was on the
Dean's List, a member of the International and Comparative Law Review, a Merit Scholarship recipient and
served as an Equal Justice for America Fellow.

Notable Class Action Settlements:
•

•
•
•
•
•
•
•

Gattinella v. Michael Kors, Case No. 1:14-cv-05731 (S.D. New York 2016) (Class settlement for
$4.875 million) (named class counsel);
Wildstein v. Seventh Generation, Inc., Case No. 3:15-cv-00205 (N.D. California 2016) (Class
settlement for $4.75 million) (named class counsel);
Gottlieb v. CITGO Petroleum Corporation, Case No. 9:16-cv-81911 (S.D. Fla. 2017) (Class settlement
for $8.3 million) (named class counsel);
Seth F. Masson v. Tallahasse Dodge Jeep Chrysler, LLC, Case No. 1:17-cv-22967 (S.D. Fla. 2017)
(Class settlement for $850,000) (named class counsel);
Jeanne and Nicolas Stathakos v. Columbia Sportswear Company, Case No. 4:15-cv-04543 (N.D.
California 2017) (Obtained classwide injunctive relief) (named class counsel);
Jessica Dipuglia v. US Coachways, Inc., Case No. 17-23006-Civ (S.D. Fla. 2018) (Class settlement for
$2.6 million) (named class counsel);
Zoey Bloom v. Jenny Craig Inc., Case No. 1:18-cv-21820 (S.D. Fla. 2018) (Class settlement for $3
million) (named class counsel);
Eisenband v. Schumacher Automative, Case No. 9:18-cv-80911 (S.D. Fla. 2019) (Class settlement
for $5 million) (named class counsel);
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•
•
•
•
•
•

Poirier v. Cubamax, Case No. 1:18-cv-23240 (S.D. Fla 2019) (Class settlement for $800,000)
(named class counsel);
Mclean v. Osborn, Case No. 18-cv-81222 (S.D. Fla 2019) (Class settlement for $800,000) (named
class counsel);
Dunleavy v. Sunrise Detox, Case No. 18-cv-25090 (S.D. Fla 2019) (Class settlement for
$500,000) (named class counsel);
Papa v. Greico Ford, Case No. 18-21897 (S.D. Fla 2019) (Class settlement for $4.9 Million)
(named class counsel);
Wijesinha v. Susan B. Anthony List, Inc., Case No. 18-cv-22880 (S.D. Fla 2019) (Class settlement
for $1,017,430) (named class counsel);
Halperin v. Youfit Clubs, Case No. 18-cv-61722 (S.D. Fla 2019) (Class settlement for $1,418,635)
(named class counsel).
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Our Firm
Shamis & Gentile, P.A. has and continues to provide outstanding legal services in the
Florida, New York, Texas, California, Ohio, and Georgia communities. Shamis & Gentile, P.A.
distinguishes itself because of our experience and legal resources to handle virtually any case
involving class action, personal injury, personal injury protection, and contract disputes.
Specifically, as it relates to class actions,Shamis & Gentile, P.A. has filed and litigated thousands
of banking, insurance breach of contract, TCPA, deceptive and unfair trade practice, product
liability, and data breach lawsuits. At Shamis & Gentile, P.A. our seasoned attorneys are some of
the most innovative and progressive attorneys in the profession. Often, Shamis & Gentile, P.A. is
called upon to litigate and settle cases that other law firms may not be able to handle on their
own.
Shamis & Gentile, P.A is committed to practicing law with the highest level of integrity in
an ethical and professional manner. We are a diverse firm with lawyers and staff from all walks of
life. Our lawyers and other employees are hired and promoted based on the quality of their work
and their ability to treat others with respect and dignity.

Who We Are
Andrew Shamis is the managing partner at Shamis & Gentile P.A. Mr. Shamis heads the
class action and mass torts division of the firm, where his extensive experience in civil litigation
has gained him the reputation of an attorney who can deliver where it matters the most, monetary
results for his clients. Mr. Shamis has recovered over 500 million dollars for consumers and
plaintiffs throughout the country through his relentlessness, expertise, and calculated
approach. Mr. Shamis is routinely certified class counsel and has successfully litigated over
10,000 civil cases in his young career.
Mr. Shamis is admitted to practice law in both the state of Florida, New York, Georgia,
Ohio as well as the U.S. District Courts for the Southern, Middle, and Northern Districts of
Florida, Norther, Eastern, and Southern Districts of New York, Northern District of Illinois,
Eastern and Western Districts of Michigan, Eastern and Western Districts of Wisconsin,
Northern District of Ohio, Eastern and Western Districts of Missouri, Western and Northern
Districts of Oklahoma, Northern, Western, Eastern, and Southern District of Texas, US District
Court of Colorado, and the US District Court of Nebraska,
Mr. Shamis specializes in Consumer Protection Class Action Litigation, Mass Torts,
Personal Injury, Personal Injury Protection, Wrongful Death, as well as General Civil Litigation.
Shamis & Gentile, P.A. | 1
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Angelica Gentile is a named partner at Shamis & Gentile P.A. Ms. Gentile heads the
catastrophic injury, personal injury, and personal injury protection departments of Shamis &
Gentile, P.A. Ms. Gentile is recognized throughout the legal community as an extremely
professional and efficient attorney. A consistent favorite, clients routinely rave about how well
Ms. Gentile works to protect their interests and advocate on their behalf. Ms. Gentile is admitted
to practice law in both Florida and Texas and has extensive civil litigation experience, involving
hundreds of depositions and motions throughout the state of Florida. Ms. Gentile not only prides
herself in collecting millions of dollars in benefits owed to clients, but also in forging long lasting,
successful relationships with clients.
Ms. Gentile specializes in Personal Injury, Personal Injury Protection, Class Action
Litigation (TCPA, Banking, insurance breach of contract, data breach, unfair and deceptive trade
practices), Wrongful Death, Wrongful Termination, as well as General Civil Litigation.
Our staff sets the standard on being innovative and technologically savvy. This innovation
and use of fully customized cutting-edge case management software allows us to create an
unparalleled level of customer service and attention to detail with our clients, which has led to an
exceptional growth rate rarely seen in law firms.
Shamis & Gentile, P.A. has the resources, infrastructure and staff to successfully represent
large putative classes. The attorneys and staff are not simply litigators, but directors of creating
successful results with the ultimate level of satisfaction by the clients.

Class Actions
Shamis & Gentile has initiated and served as both lead counsel and co-lead counsel in
hundreds of class actions, many of which have generated internet articles. Currently, the firm
serves as lead counsel of co-counsel on over 100 class action lawsuits. The lawsuits range from
all Districts of Florida to the Central District of California. Shamis & Gentile, P.A. has also
successfully settled many Class Action cases prior to verdict.

Prominent Class Action Settlements
Over the years, Shamis & Gentile attorneys have obtained outstanding results in some of
the most well-known cases.
•

Albrecht v. Oasis Power, LLC, No. 1:18-cv-1061 (N.D. Ill. 2018) ($7,000,000.00 Class
Settlement)

•

Avila-Preciado v. Horace Mann Property and Casualty Insurance Company, No. 19-CA004683 (20th Judicial Circuit, Lee County) ($150,000.00 Class Settlement)

•

Bellenger v. Accounts Receivable Management, Inc., No. 19-cv-60205-DIMITROULEAS
(S.D. Fla. 2019) ($425,000.00 Class Settlement)
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•

Bloom v. Jenny Craig, Inc., No. 1:18-cv-21820-KMM, 2018 U.S. Dist. LEXIS 151686
(S.D. Fla. 2018) ($3,000,000.00 Class Settlement)

•

Bracero, et. al. v. Mendota Insurance Company, No. 19-CA-015886 (11th Judicial Circuit,
Miami-Dade County) ($790,000.00 Class Settlement)

•

Cortazar v. CA Management Services Parent, LLC, No. 19-cv-22075 (S.D. Fla. 2019)
($1,500,000.00 Class Settlement)

•

Cruz-Santiago v. Amica Mutual Insurance Company, No. 19-CA-006930 (13th Judicial
Circuit, Hillsborough County) ($464,168.00 Class Settlement)

•

DeFranks v. Nastygal.com USA Inc., No. 19-cv-23028-DPG (S.D. Fla. 2019) ($4,025,000
Class Settlement)

•

Deleon III, et. al. v. Direct General Insurance Company, et. al. No. 19-CA-001636 (9th
Judicial Circuit, Osceola County) ($2,450,000 Class Settlement)

•

Dipuglia v. US Coachways, Inc., No. 17-23006-Civ, 2018 U.S. Dist. LEXIS 72551 (S.D.
Fla. 2018) ($2,600,000.00 Class Settlement)

•

Dunleavey v. Sunrise Detox III, LLC, No. 18-cv-25090 (S.D. Fla. 2018) ($500,000.00 Class
Settlement)

•

Eisenband v. Schumacher Automotive, Inc., No. 18-cv-01061 (S.D. Fla 2018)
($5,000,000.00 Class Settlement)

•

Flores v. Village Ford, Inc., No. 2:19-CV-12368 (E.D. Mich. 2019) ($1,050,000.00 Class
Settlement)

•

Gottlieb v. Citgo Corporation, No. 16-cv-81911 (S.D. Fla. 2016) ($8,300,000.00 Class
Settlement)

•

Halperin v. YouFit Health Clubs, LLC, No. 18-CV-61722-WPD (S.D. Fla. 2018)
($1,418,635.00 Class Settlement)

•

King v. Classic Chevrolet, Inc. et al., No. 4:19-cv-00429-CVE-JFJ (N.D. Okla. 2019)
($850,000.00 Class Settlement)

•

Marengo v. Miami Resch. Assocs., LLC, No. 1:17-cv-20459-KMW, 2018 U.S. Dist. LEXIS
122098 (S.D. Fla. 2018) ($1,236,300.00 Class Settlement)
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•

Mclean v. Brett A. Osborn, D.O., PLLC, No. 18-cv-81222-DMM (S.D. Fla. 2018)
($800,000.00 Class Settlement)

•

Papa v. Greico Ford Fort Lauderdale, LLC, No. 1:18-cv-21897 (S.D. Fla. 2018)
($4,800,000.00 Class Settlement)

•

Pena v. John C. Heath, Attorney at Law, PLLC, d/b/a Lexington Law Firm, No. 18-cv24407-UU (S.D. Fla. 2018) ($11,450,863.00 Class Settlement)

•

Picton v. Greenway Chrysler-Jeep-Dodge Inc. d/b/a Greenway Dodge Chrysler Jeep, No.
19-cv-00196-GAP-DCI (M.D. Fla. 2019) ($2,745,000.00 Class Settlement)

•

Poierier v. Cubamax Travel Inc., No. 1:18-cv-231240 (S.D. Fla. 2018) ($808,734.00 Class
Settlement)

•

Prieto v. Crete Carrier Corporation, No. 19-CV-60903-BB (S.D. Fla. 2019) ($600,000.00
Class Settlement)

•

Rattner v. Tribe App. Inc., No. 17-cv-21344, 2017 U.S. Dist. LEXIS 198517 (S.D. Fla.
2017) ($200,000.00 Class Settlement)

•

Robley v. IDS Property Casualty Insurance Company, No. 2019-022263-CA-10 (11th
Judicial Circuit, Miami-Dade County) ($105,000.00 Class Settlement)

•

Smart, et. al. v. Auto Club Insurance Company of Florida, et. al., No. 19-CA-005580 (13th
Judicial Circuit, Hillsborough County) ($780,000.00 Class Settlement)

•

Suarez v. MAPFRE Insurance Company of Florida, No. 19-02729-CA-01 (11th Judicial
Circuit, Miami-Dade County) ($633,525.25 Class Settlement)

•

Whitworth v. HH Entm't, Inc., No. 9:17-cv-80487-KAM, 2018 U.S. Dist. LEXIS 112223
(S.D. Fla. 2018) ($750,000.00 Class Settlement)

•

Wijesinha v. Susan B. Anthony List, Inc. No. 18-cv-22880 (S.D. Fla. 2018) ($1,017,430.00
Class Settlement)

Other Areas of Practice
Shamis & Gentile, P.A. also litigates a variety of other types of litigation, including
personal injury protection (of which they are considered the industry standard of excellence),
personal injury, employment law, mass tort, breach of contract and health law.
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More About Shamis & Gentile, P.A.
To learn more about our firm, please visit www.shamisgentile.com, or view links to our
blogs at https://www.sflinjuryattorneys.com/blog/.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

DAVID LEVY,

CASE NO.: 3:20-cv-01037-TJC-MCR

Plaintiff,
v.
DOLGENCORP, LLC; DOLLAR GENERAL
CORP.; DG RETAIL, LLC,
Defendants.

DECLARATION OF GINA M. INTREPIDO-BOWDEN REGARDING
SETTLEMENT ADMINISTRATION AND NOTICE PLAN
I, GINA M. INTREPIDO-BOWDEN, declare and state as follows:
1.

I am a Vice President at JND Legal Administration (“JND”). This Declaration is

based on my personal knowledge, as well as upon information provided to me by experienced JND
employees and, if called upon to do so, I could and would testify competently thereto.
2.

JND is a legal administration services provider with its headquarters located in

Seattle, Washington. JND has extensive experience with all aspects of legal administration and has
administered settlements in hundreds of class action cases.
3.

JND is serving as the Claim Administrator1 for the above-captioned action

(“Litigation”) for the purposes of administering the Settlement Agreement, dated February 2, 2021,

1

Capitalized terms used and not otherwise defined in this Declaration shall have the meanings given such terms in the
Settlement Agreement.
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ECF No. 22-1, as ordered by the Court in its Order [Granting Plaintiff’s Unopposed Motion for
Preliminary Approval of Class Action Settlement] dated May 19, 2021, ECF No. 29 (“Preliminary
Approval Order”).
NOTICE PLAN OVERVIEW
4.

JND administered the Notice Plan, which included a direct notice effort consisting of

an Email or Mailed Notice sent to members of the Settlement Class, a digital campaign which
included the leading digital network (Google Display Network or “GDN”) and the top social media
site (Facebook), an internet search campaign, and the distribution of a national press release in
English and Spanish, as explained in the Settlement Agreement and Notice Plan.
5.

The digital campaign alone was designed to reach at least 70% of likely Settlement

Class Members. The direct email and mail notice effort, the internet search campaign, and the
distribution of the national press release extended reach further.
SETTLEMENT CLASS DATA
6.

On January 28, 2021, JND received two spreadsheets listing 95,527 records for

potential Settlement Class Members and containing either a phone number and/or email address.
After analyzing the data for duplicates, JND identified a total of 76,598 unique records.
7.

Of these 76,598 unique records, 68,295 contained at least one email address. The

remaining 8,303 records did contain any email addresses. Pursuant to the Settlement Agreement,
JND performed a reverse phone number search on these records to obtain email and mailing address
information. The reverse phone number search returned a total of 12,098 address records and 39,728
associated email addresses. Together with the 68,295 email addresses provided in the initial data, a
total of 108,023 email address records were loaded into a dedicated Settlement database in
anticipation of the Email Notice campaign.
-2DECLARATION OF GINA M. INTREPIDO-BOWDEN REGARDING
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8.

Prior to emailing Settlement Class notices, JND reviewed the 108,023 email

addresses loaded into the database for further validity and completeness and, after this process was
complete, a total of 103,698 valid email addresses were queued for the Email Notice campaign.
9.

Of the 8,303 records that initially did not contain an email address that were included

in the reverse phone search, a total of 1,507 were returned with a mailing address only and were
subsequently queued for the Mailed Notice campaign.
MAILED AND EMAIL NOTICE
10.

Pursuant to the Preliminary Approval Order, on June 8, 2021, JND commenced the

Email Notice campaign to 103,698 potential Settlement Class Members email addresses. A
representative sample of the Email Notice is attached as Exhibit A.
11.

Pursuant to the Preliminary Approval Order, on June 8, 2021, JND mailed the

Court-approved Mailed Notice by USPS mail, postage prepaid, (“Postcard Notice”) to 1,507
potential Settlement Class Members. A representative sample of the Postcard Notice is attached as
Exhibit B.
12.

As of June 16, 2021, a total of 15,553 Email Notices had bounced back as

undeliverable. JND then performed a reverse lookup on these records and identified a total of 5,473
valid mailing addresses, which were then loaded into the Settlement database and mailed a Postcard
Notice.
13.

As of September 15, 2021, a total of 749 Postcard Notices have been returned to JND

as undeliverable. Of these undeliverable Postcard Notices, nine (9) were returned with a forwarding
address provided by the USPS. JND re-mailed five (5) postcards with forwarding information during
the noticing period. As of September 15, 2021, of the 6,980 Postcard Notices mailed, 6,236 or
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89% have not been returned as undeliverable after mailing or re-mailing and 744 or 11% have
been deemed undeliverable.
14.

As of September 15, 2021, an Email Notice or Postcard Notice has been successfully

sent to 94,381 or 90% of the 105,205 initial email and mail notice population representing 73,671 or
96% of the 76,598 unique potential Settlement Class Members for whom an email or telephone
number was provided in the Settlement Class data.
DIGITAL NOTICE
15.

Pursuant to the Preliminary Approval Order, on June 8, 2021, JND caused the

digital effort to launch with GDN and Facebook. The digital effort ran through July 19, 2021,
delivering a total of 294,047,825 impressions, which is 21,047,825 more than the 273 million
digital impressions originally planned. The ads targeted Settlement Class Members and provided
a direct link to the Settlement Website, where Settlement Class Members could review information
about the case, the Settlement, and file a claim online.
16.

JND analyzed the demographics and media usage of potential Settlement Class

Members to determine how best to reach them. MRI-Simmons (“MRI”) data was studied among
adults 18 years of age or older (“Adults 18+”) who shopped at Dollar General in the past three
months and who purchased “other” infant/children pain relievers and fever reducers in the past six
months (“DG Infants’ Acetaminophen Consumers”), because this measurable target best represents
potential Settlement Class Members.2 MRI data indicated that most DG Infants’ Acetaminophen
Consumers are 18-49 years of age (85%); White (79%); from lower to middle income households
(70% have a household income of less than $100K+), and married (63%).

2

MRI is a nationally accredited research firm that provides consumer demographics, product and brand usage, and
audience/exposure in all forms of advertising media.
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17.

Compared to the general Adult 18+ population, DG Infants’ Acetaminophen

Consumers are: 57% more likely to be 18-49 years of age; 43% more likely to have a household
income of less than $20,000; and 20% more likely to be married.
18.

Given our demographic analysis and the class period that dates back to September

15, 2016 through June 8, 2021, the digital effort was targeted to Adults 18-54 years of age, with an
emphasis on women, as well as parents and value shoppers (GDN) and those interested in Dollar
General (Facebook). A portion of the digital impressions were also allocated to Spanish language
sites (GDN) and accounts (Facebook).
19.

JND also implemented a digital search campaign to assist in directing members of

the Settlement Class to the Settlement Website when purchased keywords related to the Settlement
were searched.
20.

The digital activity was served across all devices (desktop, laptop, tablet and mobile),

with an emphasis on mobile. Screenshots of the digital ads as they appeared on GDN, Facebook,
and through the internet search campaign are attached as Exhibit C.
PRESS RELEASE
21.

Pursuant to the Preliminary Approval Order, on June 8, 2021, JND caused a national

press release to be distributed to over 15,000 English and Spanish media outlets via PR Newswire.
An exact match of the press release was picked up 215 times with a potential audience of 133 million.
The press release, as distributed in both English and Spanish, is attached as Exhibit D.
SETTLEMENT WEBSITE
22.

Pursuant to the Preliminary Approval Order, on June 6, 2021, JND established a

Settlement Website, www.DGInfantAcetaminophenSettlement.com, that allows Class Members to
learn more about the Litigation and proposed Settlement. The “Home” page of the Settlement
-5DECLARATION OF GINA M. INTREPIDO-BOWDEN REGARDING
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Website provides a summary of the proposed Settlement, key dates, and an overview of legal rights
and options. The “FAQ” page provides answers to frequently asked questions, information about
filing a Claim, how to object or request exclusion, the dates and locations of relevant Court
proceedings, including the Final Approval Hearing, as well as contact information for JND. The
“File a Claim” page allowed Class Members to file a Claim through the August 27, 2021, Claim
Deadline. The “Important Documents” page provides downloadable PDF copies of important Court
documents, including the Settlement Agreement and the Preliminary Approval Order, and copies of
Notice documents such as Class Notice, Email Notice, Postcard Notice, and Claim Form. In
addition, there is a “Documentos importantes” page that provides the Class Notice, Email Notice,
Postcard Notice, and Claim Form translated to Spanish and a “Presentar una Reclamación” page that
allows Settlement Class Members to file a claim in Spanish. A copy of the Claim Form and the
Settlement Notices in English and Spanish are attached as Exhibits E and F, respectively.
23.

As of September 15, 2021, the Settlement Website has tracked 144,764 unique

visitors with 328,780 page views.
TOLL-FREE INFORMATION LINE, EMAIL AND POST OFFICE BOX
24.

On June 4, 2021, pursuant to the Preliminary Approval Order, JND established a

case-specific toll-free telephone number, 1-833-722-0894, for Settlement Class Members to call to
obtain information about the Settlement. The Settlement toll-free number is accessible 24 hours a
day, seven (7) days a week. As of September 15, 2021, the toll-free number has received 36 calls.
25.

JND

also

maintains

a

Settlement

email

address,

info@DGInfantAcetaminophenSettlement.com, and a Post Office box where members of the
Settlement Class may send Claim Forms, objections, and exclusion requests. As of September 15,
2021, JND has received and responded to 125 emails.
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REQUESTS FOR EXCLUSION
26.

The Court-approved Notice of Settlement, Mailed Notice, and Email Notice state that

Settlement Class Members who would like to exclude themselves from the Settlement Agreement
must do so by sending an exclusion request to JND stating that they wish to opt-out of the Settlement
Agreement or otherwise not participate in it, postmarked by October 11, 2021.
27.

As of the date of this Declaration, JND has received one (1) timely request for

exclusion that meets the requirements set forth in the Settlement Agreement. Prior to the Final
Approval Hearing, JND will provide a list of all exclusion requests received indicating whether the
request was valid pursuant to the Settlement Agreement.
OBJECTIONS
28.

The Court-approved Notice of Settlement, Postcard Notice, and Email Notice state

that Settlement Class Members who would like to object to the Settlement or tell the Court what they
don’t like about the Settlement may do so by filing a timely and valid objection with the Court (and
mailing timely copies of the written objection to Class Counsel and Counsel for Defendants),
postmarked by October 11, 2021.
29.

As of the date of this Declaration, JND has not received and is not aware of any

Settlement objections.
CLAIMS RECEIVED
30.

The Court-approved Notice of Settlement, Postcard Notice, and Email Notice state

that Settlement Class Members who want to participate in the Settlement must complete and sign
the Claim Form and return it to JND postmarked by August 27, 2021.
31.

As of September 15, 2021, JND has received a total of 28,109 Claim Forms (27,921

received online and 188 received by mail).
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32.

JND is currently evaluating the claims received. Assuming all 28,109 Claim Forms

are valid and claim the maximum three (3) units, at $1.70 per unit the claiming total would be
$143,355.90, which is less than the estimated $845,000 Claim Fund Balance and would therefore
increase each Class Member’s award proportionately until the Claim Fund Balance is exhausted.
JND will provide the Court with updated numbers closer to the Final Approval Hearing.
REACH
33.

To calculate reach, JND used a Comscore, Inc.3 reach tool. According to this

reputable media reach platform, the digital effort reached at least 70% of potential Settlement Class
Members. The Email Notice and Mailed Notice efforts, the internet search campaign, and the
distribution of the national press release in English and Spanish extended reach further. The reach
here is similar to that of other court-approved programs and meets the standard set forth by the
Federal Judicial Center which considers a Notice Plan with a high reach (above 70%) effective.4
NOTICE PLAN CONCLUSION
34.

In conclusion, the Notice Plan provided the best notice practicable under the

circumstances, is consistent with the requirements of Rule 23, the due process clause of the United
States Constitution, and all applicable court rules; and is consistent with other similar court-approved
notice programs. The Notice Plan was designed to and did effectively reach more than 70% of
Settlement Class Members and provided them with the opportunity to review a plain language notice
and take the next steps to learn more about the Settlement.

3

Comscore’s multi-reach platform provides unduplicated audiences across desktop, smartphone, and tablet devices.

4

Reach is the percentage of a specific population group exposed to a media vehicle or a combination of media vehicles
containing a notice at least once over the course of a campaign. Reach factors out duplication, representing total
different/net persons.
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SETTLEMENT ADMINISTRATION FEES AND EXPENSES
35.

JND has performed its responsibilities as set forth in the Settlement Agreement and

Preliminary Approval Order. Pursuant to Plaintiff’s Unopposed Motion for Preliminary Approval
of Class Action Settlement, dated February 2, 2021, ECF No. 22, the Claims Administrator’s total
fees and expenses are capped at $350,000. As of July 31, 2021, JND has billed $299,795.67 in
Claims administration fees and expenses.
36.

JND will continue to administer the Settlement through all phases of Claims

administration, as required by the Settlement Agreement, Preliminary Approval Order, and any
future Orders of this Court.
I declare under the penalty of perjury under the laws of the United States of America that
the foregoing is true and correct.
Executed on September 17, 2021 at Philadelphia, Pennsylvania.
____________________________
GINA M. INTREPIDO-BOWDEN
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From:
To:
Subject:

info@dginfantacetaminophensettlement.com
Legal Notice of DG Infant Acetaminophen Settlement

Dear Recipient,

If you bought Dollar General® DG™ Health Infants’ Pain and
Fever Reducer, you may qualify for money relief in a class
action settlement.
Para una notificación en español, visite Documentos importantes
You are receiving this email because you have a right to know about a
proposed settlement in a class action lawsuit called Levy v. Dolgencorp, LLC,
M.D. Fla., Case No. 3:20-cv-01037-TJC- MCR (the “Settlement”). This notice
provides a summary of your rights and options.
What is this about? Plaintiff David Levy claims that Dollar General
Corporation; Dolgencorp, LLC; and DG Retail, LLC (collectively, “Defendants”
or “Dollar General”) used deceptive and misleading sales and marketing
tactics in selling the DG Health Infants’ Acetaminophen. Dollar General
vigorously denies all allegations of wrongdoing or liability made in the lawsuit.
Both sides have agreed to the Settlement to avoid the cost of further
litigation.
Who is affected? You are a Class Member if you purchased DG Health
Infants’ Acetaminophen from September 15, 2016 through June 8, 2021 (the
“Class Period”) for personal or household use in the United States.
What does the Settlement provide? The Settlement provides both
injunctive and monetary relief.
Injunctive Relief: Defendants have agreed to not sell DG Health Infants’
Acetaminophen unless it states that the liquid medicine in the Product
contains the same concentration of liquid acetaminophen that is in DG Health
Children’s Acetaminophen or language on the labeling/packaging that is
substantially similar.
Monetary Relief: Defendants also agreed to pay a Settlement Amount of $1.8
million to establish a Claim Fund. The Claim Fund will pay: (1) settlement
administration expenses, not to exceed $350,000; (2) attorneys’ fees and
expenses in the amount approved by the Court, but not to exceed $600,000;
(3) a Class Representative service award in an amount of $5,000 as approved
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by the Court, if any; and (4) monetary benefits to Class Members who timely
submit a valid claim.
What can I get? If the Court approves the Settlement, Class Members will
be entitled to a partial refund of $1.70 for every 1 fl. oz. and 2 fl. oz. bottle
of Infants’ Acetaminophen purchased during the Class Period for which they
have a valid proof of purchase. Class Members without a valid proof of
purchase will be entitled to a partial refund of $1.70 for every 1 fl. oz. and 2
fl. oz. bottle of Infants’ Acetaminophen for a maximum of 3 units (i.e., a total
of up to $5.10 per household). Only one claim can be filed per household. If
the total amount to be paid for eligible claims exceeds the Claim Fund
Balance, then each Class Member’s award will be proportionately reduced on
a pro rata basis.
If the total amount to be paid for eligible claims exceeds the Claim Fund
Balance, then each Class Member’s award will be proportionately reduced on
a pro rata basis. If the Claim Fund Balance is greater than the total amount
to be paid for eligible claims, then each Class Member’s award will be
proportionately increased on a pro rata basis such that the Claim Fund
Balance is exhausted. Any unclaimed checks shall be donated to National
Consumer Law Center.
How do I file a claim? To receive a cash payment, go to the claim filing
page to file or download a Claim Form. You can also write: DG Infant
Acetaminophen Settlement, c/o JND Legal Administration, P.O. Box 91394,
Seattle, WA 98111 or email:info@dginfantacetaminophensettlement.com. All
Claim Forms must be submitted online or postmarked by August 27, 2021.
What are my other options? You can do nothing, exclude yourself, or
object to the Settlement.
Do Nothing: If you do nothing, you will not get a payment and you will give
up your right to sue or continue to sue Dollar General for the claims in this
case.
Exclude Yourself: If you exclude yourself or remove yourself from the Class,
you will not receive a payment. You will keep your right to sue or continue to
sue Dollar General for the claims in this case. Exclusion requests must be
postmarked by October 11, 2021.
Object. If you do not exclude yourself from the Settlement you may object to
it or tell the Court what you don’t like about the Settlement. Objections must
be postmarked by October 11, 2021. For details about your rights and options
and
how
to
exclude
yourself
or
object,
go
to
www.dginfantacetaminophensettlement.com.
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What happens next? The Court will hold a Final Approval Hearing on
October 28, 2021 at 2:00 p.m. ET, in Courtroom 10D, at the Bryan Simpson
United States Courthouse, 300 North Hogan Street, Jacksonville, Florida
32202, to consider whether to approve the Settlement, Class Counsel’s
attorneys’ fees and expenses, and a Class Representative service award, if
any. The Court has appointed Pearson, Simon & Warshaw, LLP, Shamis &
Gentile, PA, Edelsberg Law, PA and Dapeer Law, PA as Class Counsel. Class
Counsel will answer any questions that the Court may have. You or your
attorney may ask to speak at the hearing at your own cost, but you don’t
have to.
How do I get more information? For more information and to view the full
notice, go to www.dginfantacetaminophensettlement.com or contact the
Claim Administrator by writing DG Infant Acetaminophen Settlement, c/o JND
Legal Administration, P.O. Box 91394, Seattle, WA 98111, emailing
info@dginfantacetaminophensettlement.com, or calling 1-833-722-0894.
PLEASE DO NOT CONTACT THE COURT OR THE COURT CLERK’S
OFFICE
To unsubscribe, please click on the following link: unsubscribe
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EXHIBIT B
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A Florida Federal Court
authorized this Notice

If you bought
Dollar General® DG™
Health Infants’ Pain
and Fever Reducer,
you may qualify for
money relief in a class
action settlement
Para una notificación en español, visite

www.DGinfantacetaminophen
settlement.com/es/documents

DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111-0050

Postal Service: Please do not mark barcode

A proposed settlement has been reached
in a class action
lawsuit Filed
called Levy
v. Dolgencorp,
LLC, M.D.
CasePageID
No.
3:20-cv-01037-TJC-MCR
Document
35-4
09/20/21
Page
17 Fla.,
of 70
3:20-cv-01037-TJC-MCR (the “Settlement”). This notice provides a summary of your rights and options.
What is this about? Plaintiff David Levy claims that Dollar General Corporation; Dolgencorp, LLC; and DG Retail,
LLC (collectively, “Defendants” or “Dollar General”) used deceptive and misleading sales and marketing tactics in
selling the DG Health Infants’ Acetaminophen. Dollar General vigorously denies all allegations of wrongdoing or
liability made in the lawsuit. Both sides have agreed to the Settlement to avoid the cost of further litigation.
Who is affected? You are a Class Member if you purchased DG Health Infants’ Acetaminophen from September 15,
2016 through June 8, 2021 (the “Class Period”) for personal or household use in the United States.
What does the Settlement provide? The Settlement provides both injunctive and monetary relief.
Injunctive Relief: Defendants have agreed to not sell DG Health Infants’ Acetaminophen unless it states that the liquid
medicine in the Product contains the same concentration of liquid acetaminophen that is in DG Health Children’s
Acetaminophen or language on the labeling/packaging that is substantially similar.
Monetary Relief: Defendants also agreed to pay a Settlement Amount of $1.8 million to establish a Claim Fund. The Claim
Fund will pay: (1) settlement administration expenses, not to exceed $350,000; (2) attorneys’ fees and expenses in the
amount approved by the Court, but not to exceed $600,000; (3) a Class Representative service award in an amount of
$5,000 as approved by the Court, if any; and (4) monetary benefits to Class Members who timely submit a valid claim.
What can I get? If the Court approves the Settlement, Class Members will be entitled to a partial refund of $1.70 for
every 1 fl. oz. and 2 fl. oz. bottle of Infants’ Acetaminophen purchased during the Class Period for which they have a
valid proof of purchase. Class Members without a valid proof of purchase will be entitled to a partial refund of $1.70
for every 1 fl. oz. and 2 fl. oz. bottle of Infants’ Acetaminophen for a maximum of 3 units (i.e., a total of up to $5.10 per
household). Only one claim can be filed per household.
If the total amount to be paid for eligible claims exceeds the Claim Fund Balance, then each Class Member’s award
will be proportionately reduced on a pro rata basis. If the Claim Fund Balance is greater than the total amount to be paid
for eligible claims, then each Class Member’s award will be proportionately increased on a pro rata basis such that the
Claim Fund Balance is exhausted. Any unclaimed checks shall be donated to National Consumer Law Center.

How do I file a claim? To receive a Document
cash payment, go35-4
to www.DGinfantacetaminophensettlement.com/claim
file
3:20-cv-01037-TJC-MCR
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or download a Claim Form. You can also write: DG Infant Acetaminophen Settlement, c/o JND Legal Administration,
P.O. Box 91394, Seattle, WA 98111 or email: info@DGinfantacetaminophensettlement.com. All Claim Forms must be
submitted online or postmarked by August 27, 2021.
What are my other options? You can do nothing, exclude yourself, or object to the Settlement.
Do Nothing: If you do nothing, you will not get a payment and you will give up your right to sue or continue to sue
Dollar General for the claims in this case.
Exclude Yourself: If you exclude yourself or remove yourself from the Class, you will not receive a payment. You will
keep your right to sue or continue to sue Dollar General for the claims in this case. Exclusion requests must be
postmarked by October 11, 2021.
Object. If you do not exclude yourself from the Settlement you may object to it or tell the Court what you don’t like
about the Settlement. Objections must be filed and served by October 11, 2021.
For details about your rights and options and how to exclude yourself or object, go to
www.DGinfantacetaminophensettlement.com.
What happens next? The Court will hold a Final Approval Hearing on October 28, 2021 at 2:00 p.m. Eastern Time,
in Courtroom 10D of the Bryan Simpson United States Courthouse, 300 North Hogan Street, Jacksonville, FL 32202,
to consider whether to approve the Settlement, Class Counsel’s attorneys’ fees and expenses, and a Class Representative
service award, if any. The Court has appointed Pearson, Simon & Warshaw, LLP, Shamis & Gentile, PA, Edelsberg
Law, PA and Dapeer Law, PA as Class Counsel. Class Counsel will answer any questions that the Court may have. You
or your attorney may ask to speak at the hearing at your own cost, but you don’t have to.
How do I get more information?
For more information and to view the full notice, go to
www.DGinfantacetaminophensettlement.com or contact the Claim Administrator by writing to DG Infant
Acetaminophen Settlement, c/o JND Legal Administration, P.O. Box 91394, Seattle, WA 98111, emailing
info@DGinfantacetaminophensettlement.com, or calling 1-833-722-0894.
PLEASE DO NOT CONTACT THE COURT OR THE COURT CLERK’S OFFICE

Carefully separate this Address Change Form Document
at the perforation 35-4 Filed 09/20/21 Page 19 of 70 PageID
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Name: ______________________________________________
Current Address: _____________________________________
____________________________________________________
____________________________________________________

DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111-0050

Case 3:20-cv-01037-TJC-MCR Document 35-4 Filed 09/20/21 Page 20 of 70 PageID 627

EXHIBIT C
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CLAIM FORM INSTRUCTIONS
Your claim must be either
submitted online or
postmarked and mailed by:
August 27, 2021

DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111
1-833-722-0894
Website:
www.DGinfantacetaminophensettlement.com

DG INFANT
ACETAMINOPHEN
SETTLEMENT

Instructions for Completing the Claim Form
You are eligible to submit a Claim Form if you purchased, in the United States, DG Health Infants’
Acetaminophen from September 15, 2016 through June 8, 2021 (the “Class Period”) for personal or household
use.
Class Members who timely submit a valid approved claim are entitled to receive Settlement compensation
outlined as follows:
(1)

With Proof of Purchase: Class Members who have a proof of purchase for all of their Infants’
Acetaminophen during the Class Period will be entitled to a partial refund of $1.70 for every 1 fl. oz. bottle
of Infants’ Acetaminophen and 2 fl. oz. bottle of Infants’ Acetaminophen for which they have a valid proof
of purchase, for each and every bottle without limitation. A valid proof of purchase means a receipt or other
documentation, produced by a third-party commercial source that reasonably establishes the fact and date
of purchase of Infants’ Acetaminophen during the Class Period in the United States.

(2)

Without Proof of Purchase: Class Members who do not have a proof of purchase for all of their Infants’
Acetaminophen purchase(s) during the Class Period will be entitled to a partial refund of $1.70 for every
1 fl. oz. and 2 fl. oz. bottle of Infants’ Acetaminophen for a maximum of 3 units (i.e., a total of up to
$5.10 per household). Accordingly, you may not receive reimbursement for any bottle over 3 bottles unless
you have and submit a proof of purchase for every bottle, including the bottles over the 3-bottle cap.

Only one (1) Claim Form may be submitted per household, which is all persons residing at the same physical address.
On or before August 27, 2021, your completed Claim Form must be either submitted online at
www.DGinfantacetaminophensettlement.com or postmarked and mailed to:
DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111
You must complete the entire Claim Form and sign the Claim Form under penalty of perjury. If you are
submitting proof of purchase in support of your Claim Form, provide copies of the documentation. Do not
submit originals, as they will not be returned to you.
ALL CLAIMS ARE SUBJECT TO VERIFICATION.
PLEASE KEEP A COPY OF YOUR COMPLETED CLAIM FORM FOR YOUR RECORDS.

To view JND’s privacy policy, please visit https://www.jndla.com/privacy-policy
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CLAIM FORM
Your claim must be either
submitted online or
postmarked and mailed by:
August 27, 2021

DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111
1-833-722-0894
Website:
www.DGinfantacetaminophensettlement.com

DG INFANT
ACETAMINOPHEN
SETTLEMENT

SECTION A: NAME AND CONTACT INFORMATION
Provide your name and contact information below. It is your responsibility to notify the Claim Administrator of
any changes to your contact information after the submission of your Claim Form.
First Name

Last Name

Physical Address (Street Address, Including Apartment or Unit Number)

City

State

Email Address

Zip Code

Phone Number

Provide your mailing address if different from your physical address:
Mailing Address (P.O. Box, Street Address, Including Apartment or Unit Number)

City

State

Zip Code

To view JND’s privacy policy, please visit https://www.jndla.com/privacy-policy
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SECTION B: PURCHASE INFORMATION
List in the chart below the approximate purchase date(s) and number of Product(s)* purchased in the United States
during the Class Period:
No. of Product(s)

Approx. Purchase Date(s)

☐

Check this box if you are providing proof of purchase in support of your Claim Form. You may submit a
claim for up to 3 units without providing proof of purchase. There is no limit on the number of units you
can claim for which you submit proof of purchase. Proof of purchase means a receipt or other
documentation, produced by a third-party commercial source that reasonably establishes the fact and date
of purchase of Infants’ Acetaminophen during the Class Period in the United States.

☐

Check this box to verify that each of the above claimed Product(s) were for personal or household use.

☐

Check this box to verify that only one Claim Form has been submitted per household, which is all persons
residing at the same physical address.

SECTION C: CERTIFICATION UNDER PENALTY OF PERJURY
I certify under penalty of perjury pursuant to 28 U.S.C. § 1746 that the information provided in this Claim Form, and
any attachments, is true and correct to the best of my knowledge, information and belief. I understand the Claim
Administrator may contact me to request further verification of the information provided in this Claim Form.
Signed:

Date:

Full Printed Name:
*

“Product” or “Products” means the infants’ over-the-counter pain reliever and fever reducer under the “DG™ health” label, DG Health
Infants’ Pain & Fever Acetaminophen—DG™ (“DG Health Infants’ Acetaminophen”).

To view JND’s privacy policy, please visit https://www.jndla.com/privacy-policy
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INSTRUCCIONES DEL FORMULARIO DE RECLAMO
Debe presentar su
reclamo en línea o con
fecha de franqueo postal
de, a más tardar el:
27 de agosto de 2021

DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111
1-833-722-0894
Sitio web: www.DGinfantacetaminophensettlement.com

DG HEALTH
INFANTS’
ACETAMINOPHEN
SETTLEMENT

Instrucciones para completar el Formulario de reclamo
Tiene derecho a presentar un Formulario de reclamo si hubiese comprado, en los Estados Unidos de Norteamérica,
DG Health Infants’ Acetaminophen entre el 15 de septiembre de 2016 y el 8 de junio de 2021 (el “Período de la
demanda colectiva”) para uso personal o doméstico.
Los Miembros del grupo de demandantes que presentasen un reclamo aprobado y válido dentro del plazo
establecido tienen derecho a recibir una indemnización en virtud del Acuerdo de conciliación, según se detalla a
continuación:
(1) Con comprobante de compra: los Miembros del grupo de demandantes que tuviesen un comprobante de
compra válido de todas las botellas de Infants’ Acetaminophen, compradas durante el Período de la demanda
colectiva, tendrán derecho a un reembolso parcial de USD 1.70 por cada botella de 1 fl. oz. y 2 fl. oz. de
Infants’ Acetaminophen, por cada una de las botellas, sin limitación, de la que tuviesen un comprobante de
compra válido. Por comprobante de compra válido se entiende un recibo u otra documentación, entregado
por una fuente comercial externa, que estableciera, de forma razonable, el hecho y la fecha de compra de
Infants’ Acetaminophen durante el Período de la demanda colectiva en los Estados Unidos de Norteamérica.
(2) Sin comprobante de compra: los Miembros del grupo de demandantes que no tuviesen un comprobante de
compra de las compras de Infants’ Acetaminophen realizadas durante el Período de la demanda colectiva,
tendrán derecho a un reembolso parcial de USD 1.70 por cada botella de 1 fl. oz. y 2 fl. oz. de Infants’
Acetaminophen hasta un máximo de 3 unidades (es decir, un total de hasta USD 5.10 por hogar). Por
consiguiente, no podrá recibir el reembolso de más de 3 botellas, a menos que tuviese y presentase un
comprobante de compra para cada botella, incluidas las botellas que superasen el límite de 3 botellas.
Solo se puede presentar un (1) Formulario de reclamo por hogar, que son todas las personas que residen en la misma
dirección física.
A más tardar, el 27 de agosto de 2021, debe presentar su Formulario de reclamo completado en línea en
www.DGinfantacetaminophensettlement.com o enviarlo por correo con fecha de franqueo postal anterior a dicha
fecha, a la dirección siguiente:
DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111
Debe completar el Formulario de reclamo en su totalidad y firmarlo bajo pena de perjurio. Si presentase
un comprobante de compra para respaldar su Formulario de reclamo, proporcione copias de la
documentación. No envíe los originales, ya que no se le devolverán.
TODOS LOS RECLAMOS ESTÁN SUJETOS A VERIFICACIÓN.
CONSERVE UNA COPIA DE SU FORMULARIO DE RECLAMO COMPLETADO COMO
CONSTANCIA.
Para conocer la política de privacidad de JND, visite https://www.jndla.com/privacy-policy
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FORMULARIO DE RECLAMO
Debe presentar su reclamo
en línea o con fecha de
franqueo postal de, a más
tardar el:
27 de agosto de 2021

DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111
1-833-722-0894
Sitio web:
www.DGinfantacetaminophensettlement.com

DG HEALTH INFANTS’
ACETAMINOPHEN
SETTLEMENT

SECCIÓN A: NOMBRE E INFORMACIÓN DE CONTACTO
Proporcione su nombre e información de contacto a continuación. Es su responsabilidad informar al
Administrador del acuerdo de conciliación sobre cualquier cambio en su información de contacto después del
envío de su Formulario de reclamo.
Primer nombre

Apellido

Dirección física (calle, incluido el número de unidad o apartamento)

Ciudad

Estado

Dirección de correo electrónico

Código postal

Número de teléfono

Indique su dirección postal si difiriese de la dirección física:
Dirección física (apartado de correos, calle, incluido el número de unidad o apartamento)

Ciudad

Estado

Código postal

Para conocer la política de privacidad de JND, visite https://www.jndla.com/privacy-policy
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SECCIÓN B: INFORMACIÓN DE LA COMPRA
Indique en el cuadro siguiente las fechas de compra aproximadas y la cantidad de Productos* comprados en los
Estados Unidos de Norteamérica durante el Período de la demanda colectiva:
Cant. de
Productos

Fechas de compra aproximadas

☐

Marque esta casilla si proporcionase un comprobante de compra para respaldar su Formulario de reclamo.
Puede presentar un reclamo por un máximo de 3 unidades sin comprobante de compra. No hay límite en la
cantidad de unidades que puede reclamar para las que presentase el comprobante de compra. Por
comprobante de compra se entiende un recibo u otra documentación, entregado por una fuente comercial
externa, que estableciera, de forma razonable, el hecho y la fecha de compra de Infants’ Acetaminophen
durante el Período de la demanda colectiva en los Estados Unidos de Norteamérica.

☐

Marque esta casilla para indicar que cada uno de los Productos reclamados con anterioridad eran para uso
personal o doméstico.

☐

Marque esta casilla para indicar que solo se ha presentado un Formulario de reclamo por hogar, que son
todas las personas que residen en la misma dirección física.

SECCIÓN C: CERTIFICACIÓN BAJO PENA DE PERJURIO
Declaro bajo pena de perjurio de conformidad con el artículo 1746 del título 28 del Código de los Estados Unidos de
Norteamérica que la información proporcionada en este Formulario de reclamo y cualquier documento adjunto, es
verdadera y correcta a mi leal saber y entender. Comprendo que el Administrador del acuerdo de conciliación puede
comunicarse conmigo para solicitar una verificación adicional de la información proporcionada en este Formulario de
reclamo.
Firma:

Fecha:

Nombre completo en letra de imprenta:
*

“Producto” o “Productos” hace referencia a los analgésicos y antifebriles para bebés de venta libre con la etiqueta “DG™ health”,
incluidos DG Health Infants’ Pain y Fever Acetaminophen—DG™ (“DG Health Infants’ Acetaminophen”).

Para conocer la política de privacidad de JND, visite https://www.jndla.com/privacy-policy
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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
Para una notificación en español, visite www.DGinfantacetaminophensettlement.com

If you bought Dollar General® DG™ Health Infants’ Pain
and Fever Reducer, you may qualify for money relief in a
class action settlement
A Florida Federal Court authorized this Notice. This is not a solicitation from a lawyer.


A proposed settlement has been reached in a class action lawsuit called Levy v. Dolgencorp, LLC,
M.D. Fla., Case No. 3:20-cv-01037-TJC-MCR (the “Settlement”).



Plaintiff David Levy claims that Dollar General Corporation; Dolgencorp, LLC; and DG Retail, LLC
(collectively, “Defendants” or “Dollar General”) used deceptive and misleading sales and marketing
tactics in selling its over-the-counter infants’ pain reliever and fever reducer under the “DG™ health”
label, including its DG Health Infants’ Acetaminophen. Dollar General vigorously denies all
allegations of wrongdoing or liability made in the lawsuit. The Court has not decided who is right or
wrong. Instead, Plaintiff and Dollar General have agreed to a Settlement to avoid the risk and cost of
further litigation.



If approved by the Court, the Settlement will establish a $1.8 million Claim Fund. Dollar General will
also agree to change its packaging.



If you purchased DG Health Infants’ Acetaminophen from September 15, 2016 through June 8, 2021,
your legal rights are affected whether or not you act. Please read this notice carefully.

QUESTIONS? Visit www.DGinfantacetaminophensettlement.com or call toll-free at 1-833-722-0894
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YOUR LEGAL RIGHTS AND OPTIONS
FILE A
CLAIM





File a claim for payment online or by mail
Be bound by the Settlement
Give up your right to sue or continue to sue Dollar
General for the claims in this case

Submit online or
postmarked by
August 27, 2021

ASK TO BE
EXCLUDED
(“OPT OUT”)



Remove yourself from the Class and receive
no payment
Keep your right to sue or continue to sue Dollar
General for the claims in this case

Postmarked by
October 11, 2021

OBJECT



Filed and served by
Tell the Court what you do not like about the
Settlement ― You will still be bound by the Settlement October 11, 2021
and you may still file a claim

ATTEND THE
HEARING



Ask to speak in Court about the Settlement ― If you
want your own attorney to represent you, you must pay
for him or her yourself
File your Notice of Intent to Appear by October 11,
2021




DO NOTHING




October 28, 2021
at 2:00 p.m. ET

Receive no payment
Give up your right to sue or continue to sue Dollar
General for the claims in this case



These rights and options—and the deadlines to exercise them—are explained in this notice. The
deadlines may be moved, canceled, or otherwise modified, so please check the Settlement Website,
www.DGinfantacetaminophensettlement.com, regularly for updates and further details.



The Court in charge of this case still has to decide whether to approve the Settlement. Payments will
be made if the Court approves the Settlement and after any appeals are resolved. Please be patient.

QUESTIONS? Visit www.DGinfantacetaminophensettlement.com or call toll-free at 1-833-722-0894
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BASIC INFORMATION
1.

Why is there a notice?

You have a right to know about a proposed Settlement of a class action lawsuit, and about your options,
before the Court decides whether to approve the Settlement.
The Court in charge of this case is the United States District Court for the Middle District of Florida
(the “Court”), and the case is called Levy v. Dolgencorp, LLC, Case No. 3:20-cv-01037-TJC-MCR. The
individual who sued, Plaintiff David Levy, is called the Class Representative, and the companies he
sued, Dollar General Corporation; Dolgencorp, LLC; and DG Retail, LLC (“Dollar General”), are called
the Defendants.
2.

What is this lawsuit about?

The lawsuit alleges that the Dollar General used deceptive and misleading sales and marketing tactics in
selling the DG Health Infants’ Acetaminophen.
Dollar General vigorously denies all allegations of wrongdoing or liability made in the lawsuit.
3.

Why is this a class action?

In a class action, one or more people called Class Representatives (in this case David Levy), sue on behalf
of people who have similar claims. All these people are a class or class members. Bringing a case, such
as this one, as a class action allows adjudication of many similar claims of persons and entities that might
be economically too small to bring in individual actions. One court resolves the issues for all class
members, except for those who exclude themselves from the class.
4.

Why is there a Settlement?

Dollar General denies that it did anything wrong. Instead, both sides, with the assistance of an experienced
mediator, Judge Morton Denlow, have agreed to the Settlement. Both sides want to avoid the cost of
further litigation. The Court has not decided in favor of the Class Representative or the Defendants. The
Class Representative and his attorneys think the Settlement is in the best interests of the Class and is fair,
reasonable, and adequate.

WHO IS IN THE SETTLEMENT?
5.

Am I part of the Settlement?

The Class consists of all individuals in the United States who purchased DG Health Infants’
Acetaminophen from September 15, 2016 through June 8, 2021 (the “Class Period”) for personal or
household use.
Specifically excluded from the Class are (a) Defendants; (b) the officers, directors, or employees of
Defendants and their immediate family members; (c) any entity in which Defendants have a controlling
interest; (d) any affiliate, legal representative, heir, or assign of Defendants; (e) all federal court judges
who have presided over this Action and their immediate family members; (f) all persons who submit a

QUESTIONS? Visit www.DGinfantacetaminophensettlement.com or call toll-free at 1-833-722-0894
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valid request for exclusion from the Class; and (g) those who purchased the DG Health Infants’
Acetaminophen for the purpose of resale or for use in a business setting.
6.

Which Products are included in the Settlement?

The Products included in the Settlement consist of the infants’ over-the-counter pain reliever and fever
reducer under the “DG™ health” label, including DG Health Infants’ Pain & Fever Acetaminophen—
DG™ (“DG Health Infants’ Acetaminophen”).
7.

What if I am still not sure if I am included in the Settlement?

If you are not sure whether you are a Class Member, or have any other questions about the Settlement,
you should visit the Settlement Website, www.DGinfantacetaminophensettlement.com, or call the
Claim Administrator toll-free at 1-833-722-0894.

SETTLEMENT BENEFITS – WHAT CLASS MEMBERS GET
8.

What does the Settlement provide?

The Settlement provides both injunctive and monetary relief.
Injunctive Relief: Defendants have agreed to not sell DG Health Infants’ Acetaminophen unless it states
that the liquid medicine in the Product contains the same concentration of liquid acetaminophen that is in
DG Health Children’s Acetaminophen or language on the labeling/packaging that is substantially similar.
The Parties agree that Defendants are permitted to sell its existing inventory (including existing packaging
and/or labeling) from for 360 days following the Effective Date.
Monetary Relief: Defendants also agreed to pay a Settlement Amount of $1.8 million to establish a Claim
Fund. The Claim Fund will pay: (1) settlement administration expenses, not to exceed $350,000; (2)
attorneys’ fees and expenses in the amount approved by the Court, but not to exceed $600,000; (3) a Class
Representative service award in an amount of $5,000 as approved by the Court, if any; and (4) monetary
benefits to Class Members who timely submit a valid claim.
9.

What can I get from the Settlement?

Class Members who timely submit a valid approved claim are entitled to receive Settlement compensation
as outlined below.
(1)
With Proof of Purchase: Class Members who have a proof of purchase for all of their Infants’
Acetaminophen during the Class Period will be entitled to a partial refund of $1.70 for every 1 fl. oz.
bottle of Infants’ Acetaminophen and 2 fl. oz. bottle of Infants’ Acetaminophen for which they have a
valid proof of purchase, for each and every bottle without limitation. A valid proof of purchase means a
receipt or other documentation, produced by a third-party commercial source that reasonably establishes
the fact and date of purchase of Infants’ Acetaminophen during the Class Period in the United States.
Class Members will be restricted to one claim per household.
(2)
Without Proof of Purchase: Class Members who do not have a proof of purchase for all of their
Infants’ Acetaminophen purchase(s) during the Class Period will be entitled to a partial refund of $1.70
for every 1 fl. oz. and 2 fl. oz. bottle of Infants’ Acetaminophen for a maximum of 3 units (i.e., a total of
up to $5.10 per household). Class Members will be restricted to one claim per household. For the sake of
QUESTIONS? Visit www.DGinfantacetaminophensettlement.com or call toll-free at 1-833-722-0894
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clarity, Class Members may not receive reimbursement for any bottle over 3 bottles unless the Class
Member has a proof of purchase for every bottle, including the bottles over the 3-bottle cap.
If the total amount to be paid for eligible claims exceeds the Claim Fund Balance, then each Class
Member’s award shall be proportionately reduced on a pro rata basis.
If the Claim Fund Balance is greater than the total amount to be paid for eligible claims, then each Class
Member’s award shall be proportionately increased on a pro rata basis such that the Claim Fund Balance
is exhausted.
If, after all eligible claims are paid, checks sent to eligible claimants remained unclaimed or otherwise not
redeemed after 180 days from the date of the check, then the total amount of those unclaimed checks shall
be donated to National Consumer Law Center.

HOW TO GET A PAYMENT
10.

How can I get a payment?

To be eligible to receive a payment from the Settlement, you must complete and submit a timely Claim
Form. The Claim Form can be obtained online at www.DGinfantacetaminophensettlement.com or by
writing or emailing the Claim Administrator at the address listed below. The completed Claim Form must
be submitted to the Claim Administrator online at www.DGinfantacetaminophensettlement.com or by
mail to the address below postmarked by August 27, 2021.
DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111-0050
If you do not submit a valid Claim Form by August 27, 2021, you will not receive a payment, but you
will be bound by the Court’s judgment in this Action.
11.

When would I get my payment?

Payments will be made to Class Members who submit valid and timely Claim Form after the Court
grants “final approval” to the Settlement and after all appeals are resolved. If the Court approves the
Settlement, there may be appeals. It’s always uncertain whether these appeals can be resolved and
resolving them can take time. Please be patient.
12.

What am I giving up to get a payment or stay in the Settlement?

If you are a Class Member, unless you exclude yourself from the Settlement, you cannot sue the
Defendants, continue to sue, or be part of any other lawsuit against the Defendants about the claims
released in this Settlement. It also means that all the decisions by the Court will bind you. The Released
Claims and Released Parties are defined in the Settlement Agreement and describe the legal claims that
you give up if you stay in the Settlement. The Released Claims shall not include any claim against the
Released Parties for medical harm or personal injuries. The Settlement Agreement is available at
www.DGinfantacetaminophensettlement.com.

QUESTIONS? Visit www.DGinfantacetaminophensettlement.com or call toll-free at 1-833-722-0894
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EXCLUDING YOURSELF FROM THE SETTLEMENT
If you don’t want a payment from the Settlement or you want to keep the right to sue or continue to sue
the Defendants on your own about the claims released in this Settlement, then you must take steps to get
out. This is called excluding yourself—or it is sometimes referred to as “opting out” of the Settlement.
13.

How do I get out of the Settlement?

To exclude yourself (or “Opt-Out”) from the monetary relief of the Settlement, you must complete and
mail to the Claim Administrator a written request. The request to opt out must include the following:


Your full name, current address, and telephone number;



A statement saying that you want to be excluded from the Class;



The case name and case number (Levy v. Dolgencorp., No. 3:20-cv-1037); and



Your signature.

You must mail your exclusion request, postmarked by October 11, 2021 to:
DG Infant Acetaminophen Settlement - Exclusions
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111-0050
If you ask to be excluded, you will not get any Settlement payment, and you cannot object to the
Settlement. You will not be legally bound by anything that happens in this lawsuit, and you may be able
to sue (or continue to sue) the Defendants about the claims in this lawsuit.
If you don’t include the required information or timely submit your request for exclusion, you will remain
a Class Member and will not be able to sue the Defendants about the claims in this lawsuit.
14.

If I don’t exclude myself, can I sue the Defendants for the same thing later?

No. Unless you exclude yourself, you give up any right to sue the Defendants for the claims that this
Settlement resolves. If you have a pending lawsuit, speak to your lawyer in that lawsuit immediately. You
must exclude yourself from this Settlement to continue your own lawsuit. If you properly exclude yourself
from the Settlement, you will not be bound by any orders or judgments entered in the Action relating to
the Settlement.
15.

If I exclude myself, can I still get a Settlement payment?

No. You will not get any money from the Settlement if you exclude yourself. If you exclude yourself from
the Settlement, do not send in a Claim Form asking for benefits.

QUESTIONS? Visit www.DGinfantacetaminophensettlement.com or call toll-free at 1-833-722-0894
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THE LAWYERS REPRESENTING YOU
16.

Do I need to hire my own lawyer?

No. The Court has appointed Pearson, Simon & Warshaw, LLP, Shamis & Gentile, Edelsberg Law, PA and
Dapeer Law, PA as Class Counsel. You will not be charged for these lawyers. If you want to be represented
by your own lawyer, you may hire one at your own expense.
17.

How will the lawyers be paid?

Class Counsel will file a motion seeking a fee award not to exceed one-third (1/3) of the Settlement
Amount (i.e., not to exceed $600,000), as well as the Class Representative Service Award in an amount
as approved by the Court, if any. The Court will determine the amounts of fees, expenses, and service
awards, which will be paid from the Claim Fund.

OBJECTING TO THE SETTLEMENT
18.

How do I tell the Court if I do not like the Settlement?

Any Class Member who does not timely and properly opt out of the Settlement may object to the fairness,
reasonableness, or adequacy of the proposed Settlement under Federal Rule of Civil Procedure 23. Each
Class Member who wishes to object to any term of this Settlement must do so, in writing, by (1) filing a
written objection with the Clerk of the Court, and (2) serving copies on Class Counsel and Counsel for
Defendants.
The written objection must include:


The objector’s full name, current address, email address (if available), and telephone number;



If represented by an attorney with respect to the objection, his or her name, address, email address,
bar number, telephone number, and signature;



A written statement containing the factual and legal grounds for the Objection(s);



A statement, under penalty of perjury, evincing the objector’s membership in the Class, including
all information required by the Claim Form;



A statement indicating whether or not the objector intends to speak at the Final Approval Hearing,
which must also include information in Paragraph 8(c)(iii) of the Settlement Agreement;



The objector’s signature or the signature of a legally-authorized representative;



The case name and case number; and,



If the objector or his or her attorney wants to appear and speak at the Final Approval Hearing, the
Objection must also contain: (1) A detailed description of any and all evidence the objector may
offer at the Final Approval Hearing, including photocopies of any and all exhibits which the
objector may introduce; and (2) The names and addresses of any witnesses expected to testify at
the Final Approval Hearing.

QUESTIONS? Visit www.DGinfantacetaminophensettlement.com or call toll-free at 1-833-722-0894
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Your objection, along with any supporting material you wish to submit, must be filed with the Court,
with a copy served on Class Counsel and Counsel for Defendants by October 11, 2021 at the following
addresses:
Clerk of the Court

Class Counsel

Office of the Clerk
United States District Court
for the Middle District of Florida
300 North Hogan Street,
Jacksonville, Florida, 32202

Scott Edelsberg
Edelsberg Law
20900 NE 30th Ave, Suite 417
Aventura, FL 33180
scott@edelsberglaw.com
Counsel for Defendants
Dollar General
c/o McGuireWoods LLP
Gateway Plaza
800 East Canal Street
Richmond, VA 23219
Attn: R. Trent Taylor
rtaylor@mcguirewoods.com

19.

What is the difference between objecting and excluding?

Objecting is simply telling the Court that you don’t like something about the Settlement. You can object
to the Settlement only if you do not exclude yourself from the Settlement. Excluding yourself from the
Settlement is telling the Court that you don’t want to be part of the Settlement. If you exclude yourself
from the Settlement, you have no basis to object to the Settlement because it no longer affects you.

THE COURT’S FINAL APPROVAL HEARING
20.

When and where will the Court decide whether to approve the Settlement?

The Court will hold a Final Approval Hearing on October 28, 2021 at 2:00 p.m. ET, in Courtroom 10D at
the Bryan Simpson United States Courthouse, 300 North Hogan Street, Jacksonville, Florida 32202.
At the Final Approval Hearing, the Court will consider whether the Settlement is fair, reasonable, and
adequate. The Court will also consider how much to pay Class Counsel and the Class Representative. If
there are objections, the Court will consider them at this time. After the hearing, the Court will decide
whether to approve the Settlement. We do not know how long these decisions will take.
21.

Do I have to come to the hearing?

No. Class Counsel will answer any questions that the Court may have, but you may come at your own
expense. If you submit an objection, you don’t have to come to Court to talk about it. As long as you filed
and served your written objection on time to the proper addresses, the Court will consider it. You may
also pay your own lawyer to attend, but it’s not necessary.
QUESTIONS? Visit www.DGinfantacetaminophensettlement.com or call toll-free at 1-833-722-0894
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22.

May I speak at the hearing?

Yes. You may ask the Court for permission to speak at the Final Approval Hearing. To do so, you must
send a letter saying that it is your “Notice of Intent to Appear.” Your request must be filed with the Clerk
of the Court and served on Class Counsel and Defendant’s Counsel no later than October 11, 2021.
Any such request must state the name, address, and telephone number of the Class Member, as well as the
name, address, and telephone number of the person that shall appear on his or her behalf. Any request for
appearance that fails to satisfy these requirements, or that has otherwise not been properly or timely
submitted, shall be deemed ineffective and a waiver of such Class Member’s rights to appear and to
comment on the Settlement at the Final Approval Hearing. Only the Parties, Class Members, or their
counsel may request to appear and be heard at the Final Approval Hearing. Persons or entities that opt out
may not request to appear and be heard at the Final Approval Hearing.

IF YOU DO NOTHING
23.

What happens if I do nothing at all?

If you do nothing, you will not get a payment from the Settlement. Unless you exclude yourself, you won’t
be able to start a lawsuit, continue with a lawsuit, or be part of any other lawsuit against the Defendant
about the legal issues in this case, ever again.

GETTING MORE INFORMATION
24.

How do I get more information?

This notice summarizes the proposed Settlement. More details are in the Settlement Agreement, available
at the Settlement Website, www.DGinfantacetaminophensettlement.com. If you have additional questions
you can visit the Settlement Website or contact the Claim Administrator:
DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111-0050
info@DGinfantacetaminophensettlement.com
1-833-722-0894
PLEASE DO NOT CONTACT THE COURT OR THE COURT CLERK’S OFFICE

QUESTIONS? Visit www.DGinfantacetaminophensettlement.com or call toll-free at 1-833-722-0894
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TRIBUNAL DE DISTRITO DE LOS ESTADOS UNIDOS DE NORTEAMÉRICA
PARA EL DISTRITO CENTRAL DE FLORIDA
Para un aviso en español, visite www.DGinfantacetaminophensettlement.com

Si hubiese comprado Dollar General® DG™ Health
Infants’ Pain and Fever Reducer, podría calificar para
recibir una reparación monetaria en virtud de un Acuerdo
de conciliación de demanda colectiva.
Un tribunal federal de Florida autorizó este Aviso. Este Aviso no es una oferta de representación por
parte de un abogado.


Se ha llegado a una propuesta de acuerdo de conciliación en una demanda colectiva denominada Levy
v. Dolgencorp, LLC, M.D. Fla., caso n.º 3:20-cv-01037-TJC-MCR (el “Acuerdo de conciliación”).



El demandante David Levy alega que Dollar General Corporation, Dolgencorp, LLC y DG Retail,
LLC (en conjunto, los “Demandados” o “Dollar General”) utilizaron tácticas de venta y
comercialización engañosas y confusas al vender el analgésico y antifebril para bebés de venta libre
con la etiqueta “DG™ health”, incluidos DG Health Infants’ Acetaminophen. Dollar General niega de
manera rotunda todas las acusaciones de actos ilícitos o responsabilidad que se alegan en la demanda.
El Tribunal no ha decidido quién tiene la razón. En cambio, el Demandante y Dollar General han
llegado a un Acuerdo de conciliación para evitar el riesgo y el costo que supone continuar con el
litigio.



Si el Tribunal lo aprobase, el Acuerdo de conciliación establecerá un Fondo de compensación de USD
1.8 millones. Dollar General también ha acordado modificar el embalaje.



Si hubiese comprado DG Health Infants’ Acetaminophen entre el 15 de septiembre de 2016 y el 8 de
junio de 2021, sus derechos legales se verán afectados independientemente de que actuase o no. Lea
detenidamente este aviso.

¿TIENE PREGUNTAS? Visite www.DGinfantacetaminophensettlement.com o llame al número gratuito 1-833722-0894
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SUS DERECHOS Y OPCIONES LEGALES
RECLAMO





Presente un reclamo de pago en línea o por correo
Estará obligado por el Acuerdo de conciliación
Renunciará a su derecho a demandar o continuar
demandando a Dollar General por los reclamos
planteados en este caso.

Debe enviarlo en
línea o con fecha de
franqueo postal de,
a más tardar, el 27
de agosto de 2021.

SOLICITAR QUE



LO EXCLUYESEN
(“OPTAR POR NO
PARTICIPAR”)



Retírese del Grupo de demandantes y no recibirá
pago alguno.
Conservará su derecho a demandar o continuar
demandando a Dollar General por los reclamos
planteados en este caso.

Con fecha de
franqueo postal de,
a más tardar, el 11
de octubre de 2021



Indique al Tribunal qué no le agrada del Acuerdo de
conciliación. Seguirá estando obligado por el Acuerdo
de conciliación y aún podrá presentar un reclamo.

Presentado y
notificado antes del
11 de octubre de
2021



Solicite la palabra al Tribunal para expresar su opinión
sobre el Acuerdo de conciliación. Si deseara que lo
representase su propio abogado, deberá pagarle usted
mismo.
Presente su Aviso de intención de comparecer, a más
tardar, el 11 de octubre de 2021.

28 de octubre de
2021 a las 2:00
p.m. ET

PRESENTAR UN

OBJETAR EL
ACUERDO DE
CONCILIACIÓN

ASISTIR A LA
AUDIENCIA


NO HACER NADA




No recibirá pago alguno.
Renunciará a su derecho a demandar o continuar
demandando a Dollar General por los reclamos
planteados en este caso.



Estos derechos y opciones, y las fechas límite para ejercerlos, se explican en este aviso. Los plazos
se pueden mover, cancelar o modificar de otro modo, por lo que le rogamos que consulte en forma
regular el sitio web del Acuerdo de conciliación, www.DGinfantacetaminophensettlement.com, para
obtener información actualizada y más detalles.



El Tribunal a cargo de este caso todavía debe decidir si aprueba o no el Acuerdo de conciliación. El
pago se hará solo si el Tribunal aprobase el Acuerdo de conciliación y después de que se hubiese
resuelto cualquier apelación. Tenga paciencia.

¿TIENE PREGUNTAS? Visite www.DGinfantacetaminophensettlement.com o llame al número gratuito 1-833722-0894
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INFORMACIÓN BÁSICA
1.

¿Por qué existe un aviso?

Tiene derecho a saber acerca de una propuesta de Acuerdo de conciliación en una demanda colectiva y
acerca de todas sus opciones antes de que el Tribunal decida si otorga la aprobación definitiva al Acuerdo
de conciliación.
El Tribunal a cargo de este caso es el Tribunal de distrito de los Estados Unidos de Norteamérica para
el distrito central de Florida (el “Tribunal”) y el caso se denomina Levy v. Dolgencorp, LLC, caso n.º
3:20-cv-01037-TJC-MCR. La persona física que interpuso la demanda, el Demandante David Levy, se
denomina el Representante del grupo de demandantes y las empresas a las que demandó, Dollar General
Corporation; Dolgencorp, LLC y DG Retail, LLC (“Dollar General”), se denominan los Demandados.
2.

¿De qué trata esta demanda?

En esta demanda se alega que Dollar General utilizó tácticas de venta y comercialización engañosas y
confusas al vender DG Health Infants’ Acetaminophen.
Dollar General niega de manera rotunda todas las acusaciones de actos ilícitos o responsabilidad que se
alegan en la demanda.
3.

¿Por qué es esta una demanda colectiva?

En una demanda colectiva, una o más personas denominadas los Representantes del grupo de demandantes
(en este caso, David Levy) demandan en nombre de personas que tienen reclamos similares. Todas estas
personas son un grupo o miembros del grupo de demandantes. Presentar un caso, como este, como
demanda colectiva permite la adjudicación de muchas demandas similares de personas y entidades que
podrían ser económicamente demasiado pequeñas para interponer acciones individuales. Un tribunal
resuelve los asuntos para todos los miembros del grupo de demandantes, excepto para quienes decidiesen
excluirse del grupo.
4.

¿Por qué existe un Acuerdo de conciliación?

Dollar General niega haber hecho algo incorrecto. En cambio, con la asistencia de un mediador experto,
el Juez Morton Denlow, ambas partes llegaron a este Acuerdo de conciliación. Ambas partes quieren
evitar el costo que supone continuar con el litigio. El Tribunal no ha decidido a favor del Representante
del grupo de demandantes ni de los Demandados. El Representante del grupo de demandantes y sus
abogados consideran que el Acuerdo de conciliación es justo, razonable, adecuado y obra en el mejor
interés del Grupo de demandantes.

¿QUIÉN ESTÁ INCLUIDO EN EL ACUERDO DE CONCILIACIÓN?
5.

¿Soy parte del Acuerdo de conciliación?

El Grupo de demandantes está compuesto por personas físicas que hubiesen comprado DG Health Infants’
Acetaminophen entre el 15 de septiembre de 2016 y el 8 de junio de 2021 (el “Período de la demanda
colectiva”) para uso personal y doméstico.
¿TIENE PREGUNTAS? Visite www.DGinfantacetaminophensettlement.com o llame al número gratuito 1-833722-0894
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Quedan excluidos, de manera específica, del Grupo de demandantes: (a) los Demandados; (b) los
ejecutivos, directores o empleados de los Demandados y sus familiares inmediatos; (c) cualquier entidad
en la que los Demandados tuviesen una participación mayoritaria; (d) cualquier filial, representante legal,
heredero o cesionario de los Demandados y (e) todos los jueces federales que hubiesen entendido en esta
Acción y sus familiares inmediatos; (f) todas las personas que presentasen una solicitud válida de
exclusión del Grupo de demandantes y (g) aquellas personas que hubiesen comprado DG Health Infants’
Acetaminophen para la reventa o para el uso en un entorno comercial.
6.

¿Qué productos están incluidos en el Acuerdo de conciliación?

Los Productos incluidos en el Acuerdo de conciliación son analgésicos y antifebriles para bebés de venta
libre con la etiqueta “DG™ health”, incluidos DG Health Infants’ Pain y Fever Acetaminophen—DG™
(“DG Health Infants’ Acetaminophen”).
7.

¿Qué sucede si no estuviese seguro de estar incluido en el Acuerdo de conciliación?

Si no estuviese seguro de si es un Miembro del grupo de demandantes o si tiene alguna otra pregunta
sobre el Acuerdo de conciliación, debe visitar el sitio web del Acuerdo de conciliación,
www.DGinfantacetaminophensettlement.com o llamar al Administrador del acuerdo de conciliación al
número gratuito 1-833-722-0894.

BENEFICIOS DEL ACUERDO DE CONCILIACIÓN: QUÉ OBTIENEN LOS MIEMBROS DEL
GRUPO DE DEMANDANTES

8.

¿Qué dispone el Acuerdo de conciliación?

El Acuerdo de conciliación otorga tanto medidas por mandato judicial como una reparación monetaria.
Medidas por mandato judicial: los Demandados han convenido no vender DG Health Infants’
Acetaminophen a menos que se indicase que el medicamento líquido del Producto contiene la misma
concentración de paracetamol líquido que contiene DG Health Children’s Acetaminophen o un texto en
el etiquetado/embalaje que fuese sustancialmente similar. Las Partes han convenido que los Demandados
están autorizados a vender sus existencias (incluidos el embalaje o etiquetado existente) durante los 360
días posteriores a la Fecha de entrada en vigencia.
Reparación monetaria: los Demandados han convenido pagar un monto de conciliación igual a USD 1.8
millones para crear un Fondo de compensación. A partir del Fondo de compensación se pagarán: (1) los
gastos de administración del acuerdo de conciliación, que no superarán los USD 350,000; (2) el monto
que aprobase el Tribunal en concepto de honorarios de abogados y gastos, que no superará los USD
600,000; (3) una compensación por servicio al Representante del grupo de demandantes igual a USD
5,000, según lo aprobase el Tribunal, si correspondiese y (4) beneficios monetarios a los Miembros del
grupo de demandantes que presentasen un reclamo válido dentro del plazo establecido.
9.

¿Qué puedo obtener en virtud del Acuerdo de conciliación?

Los Miembros del grupo de demandantes que presentasen un reclamo aprobado y válido dentro del plazo
establecido tienen derecho a recibir una indemnización en virtud del Acuerdo de conciliación, conforme
se detalla a continuación.
¿TIENE PREGUNTAS? Visite www.DGinfantacetaminophensettlement.com o llame al número gratuito 1-833722-0894
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(1)
Con comprobante de compra: los Miembros del grupo de demandantes que tuviesen un
comprobante de compra válido de todas las botellas de Infants’ Acetaminophen, compradas durante el
Período de la demanda colectiva, tendrán derecho a un reembolso parcial de USD 1.70 por cada botella
de 1 fl. oz. y 2 fl. oz. de Infants’ Acetaminophen, por cada una de las botellas, sin limitación, de la que
tuviesen un comprobante de compra válido. Por comprobante de compra válido se entiende un recibo u
otra documentación, entregado por una fuente comercial externa, que estableciera, de forma razonable, el
hecho y la fecha de compra de Infants’ Acetaminophen durante el Período de la demanda colectiva en los
Estados Unidos de Norteamérica. Los Miembros del grupo de demandantes podrán presentar solo un
reclamo por hogar.
(2)
Sin comprobante de compra: los Miembros del grupo de demandantes que no tuviesen un
comprobante de compra de las compras de Infants’ Acetaminophen realizadas durante el Período de la
demanda colectiva, tendrán derecho a un reembolso parcial de USD 1.70 por cada botella de 1 fl. oz. y 2
fl. oz. de Infants’ Acetaminophen hasta un máximo de 3 unidades (es decir, un total de hasta USD 5.10
por hogar). Los Miembros del grupo de demandantes podrán presentar solo un reclamo por hogar. Para
mayor claridad, los Miembros del grupo de demandantes no podrán recibir el reembolso de más de 3
botellas, a menos que el Miembro del grupo de demandantes tuviese un comprobante de compra para cada
botella, incluidas las botellas que superasen el límite de 3 botellas.
Si el monto total que se debe pagar por los reclamos admisibles excediese el Saldo del fondo de
compensación, entonces, la compensación de cada Miembro del grupo de demandantes se reducirá de
manera proporcional.
Si el Saldo del fondo de compensación fuese superior al monto total que se debe pagar por los reclamos
admisibles, entonces, la compensación de cada Miembro del grupo de demandantes se incrementará de
manera proporcional hasta agotar el Saldo del fondo de compensación.
Si, una vez pagados todos los reclamos admisibles, los cheques enviados a los reclamantes admisibles
siguieran sin reclamarse o no se canjeasen después de transcurridos 180 días desde la fecha del cheque, el
importe total de dichos cheques que no se hubiesen reclamado se donará a National Consumer Law Center.

CÓMO OBTENER UN PAGO
10.

¿Cómo puedo recibir un pago?

Para tener derecho a recibir un pago del Acuerdo de conciliación, debe completar y presentar un
Formulario de reclamo dentro del plazo establecido. El Formulario de reclamo se puede obtener en línea
en www.DGinfantacetaminophensettlement.com, por correo electrónico o al escribir al Administrador del
acuerdo de conciliación a la dirección postal que aparece a continuación. Una vez completado, el
Formulario de reclamo se deberá presentar al Administrador del acuerdo de conciliación, en línea en
www.DGinfantacetaminophensettlement.com o por correo postal a la dirección indicada a continuación,
con fecha de franqueo postal de, a más tardar, el 27 de agosto de 2021.
DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111-0050

¿TIENE PREGUNTAS? Visite www.DGinfantacetaminophensettlement.com o llame al número gratuito 1-833722-0894
6

Case 3:20-cv-01037-TJC-MCR Document 35-4 Filed 09/20/21 Page 66 of 70 PageID 673

Si no presentase un Formulario de reclamo válido antes del 27 de agosto de 2021, no recibirá un pago,
pero quedará obligado por la sentencia que dictase el Tribunal en esta Acción.
11.

¿Cuándo recibiría mi pago?

Los pagos se harán a los Miembros del grupo de demandantes que presentasen Formularios de reclamo
válidos dentro del plazo establecido después de que el Tribunal hubiese otorgado la “aprobación
definitiva” al Acuerdo de conciliación y se hubiesen resuelto todas las apelaciones. Aun cuando el
Tribunal aprobase el Acuerdo de conciliación, puede haber apelaciones. Nunca hay certeza de que
estas apelaciones puedan resolverse y resolverlas puede llevar tiempo. Tenga paciencia.
12.

¿A qué estoy renunciando para recibir un pago o para permanecer en el Acuerdo de
conciliación?

Si fuese un Miembro del grupo de demandantes, a menos que se excluyese del Acuerdo de conciliación,
no puede demandar a los Demandados, continuar demandando o ser parte de cualquier otra demanda
contra los Demandados respecto de los reclamos exonerados en este Acuerdo de conciliación. También
significa que quedará obligado por todas las decisiones que tome el Tribunal. Los Reclamos exonerados
y las Partes exoneradas se definen en el Acuerdo de conciliación y describen los reclamos legales a los
que renuncia si permaneciera en el Acuerdo de conciliación. Los Reclamos exonerados no incluirán
reclamo alguno contra las Partes exoneradas por daños médicos o lesiones personales. El Acuerdo de
conciliación está disponible en www.DGinfantacetaminophensettlement.com.

CÓMO EXCLUIRSE DEL ACUERDO DE CONCILIACIÓN
Si no deseara un pago en virtud del Acuerdo de conciliación o deseara mantener el derecho a demandar o
continuar demandando a los Demandados por su cuenta sobre los reclamos exonerados en este Acuerdo
de conciliación, entonces, debe tomar medidas para no participar. Esto se denomina excluirse o a veces se
lo llama “optar por no participar” del Acuerdo de conciliación.
13.

¿Cómo me excluyo del Acuerdo de conciliación?

Para excluirse (u “optar por no participar”) de la reparación monetaria otorgada en virtud del Acuerdo de
conciliación, debe enviar una carta u otro documento por escrito por correo al Administrador del acuerdo
de conciliación. La solicitud de exclusión debe incluir lo siguiente:


su nombre completo, dirección actual y número de teléfono;



una declaración que indicase que desea excluirse del Grupo de demandantes;



el nombre y el número del caso (Levy v. Dolgencorp., n.º 3:20-cv-1037) y



su firma.

Debe enviar por correo su solicitud de exclusión con fecha de franqueo postal, a más tardar, el 11 de
octubre de 2021 a:
DG Infant Acetaminophen Settlement - Exclusions
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111-0050
¿TIENE PREGUNTAS? Visite www.DGinfantacetaminophensettlement.com o llame al número gratuito 1-833722-0894
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Si solicitase ser excluido, no recibirá ningún pago proveniente del Acuerdo de conciliación y no podrá
objetarlo. No estará legalmente obligado por nada de lo que sucediese en esta demanda y podrá demandar
(o continuar demandando) a los Demandados con respecto a los reclamos presentados en esta demanda.
Si no incluyese la información requerida o no presentase su solicitud de exclusión dentro del plazo
establecido, seguirá siendo Miembro del grupo de demandantes y no podrá demandar a los Demandados
por los reclamos presentados en esta demanda.
14.

Si no me excluyese, ¿puedo demandar a los Demandados por lo mismo más adelante?

No, a menos que se excluyese, renuncia al derecho a demandar a los Demandados por los mismos reclamos
que este Acuerdo de conciliación resolviese. Si tuviese un juicio en trámite, comuníquese de inmediato
con su abogado actuante. Debe excluirse de este Acuerdo de conciliación para continuar con su propia
acción judicial. Si se excluyese de manera apropiada del Acuerdo de conciliación, no quedará obligado
por ninguna sentencia u orden dictada en la Acción relacionada con el Acuerdo de conciliación.
15.

Si me excluyese, ¿todavía puedo obtener un pago del Acuerdo de conciliación?

No, no recibirá ninguna suma de dinero proveniente del Acuerdo de conciliación si se excluyese. Si se
excluyese del Acuerdo de conciliación, no envíe un Formulario de reclamo para solicitar beneficios.

LOS ABOGADOS QUE LO REPRESENTAN
16.

¿Necesito contratar a mi propio abogado?

No, el Tribunal ha designado a Pearson, Simon & Warshaw, LLP, Shamis & Gentile, Edelsberg Law, PA y
Dapeer Law, PA como los Abogados del grupo. No se le cobrará por los servicios de estos abogados. Si
deseara que lo representase su propio abogado, podrá contratar uno y asumir el cargo.
17.

¿Cómo se les pagará a los abogados?

Los Abogados del grupo de demandantes presentarán una solicitud en la que solicitarán una
adjudicación de honorarios que no superase un tercio (1/3) del monto de conciliación (es decir, que no
superase los USD 600,000), así como la compensación por servicio para el Representante del grupo de
demandantes por un monto aprobado por el Tribunal, si procediese. El Tribunal determinará los montos
de los honorarios, los gastos y la compensación por servicio que se pagarán a partir de Fondo de
compensación.

CÓMO OBJETAR EL ACUERDO DE CONCILIACIÓN
18.

¿Cómo le indico al Tribunal que no me agrada el Acuerdo de conciliación?

Cualquier Miembro del grupo de demandantes que no se excluyese de manera voluntaria del Acuerdo de
conciliación dentro del plazo establecido puede objetar la imparcialidad, razonabilidad o adecuación del
Acuerdo de conciliación propuesto conforme a la Regla Federal de Procedimiento Civil 23. Todo
Miembro del grupo de demandantes que deseara objetar cualquier término de este Acuerdo de conciliación
debe hacerlo mediante (1) la presentación de una objeción por escrito ante el Secretario del Tribunal y (2)
entregar copias a los Abogados de la Clase y los Abogados de los Demandados.
¿TIENE PREGUNTAS? Visite www.DGinfantacetaminophensettlement.com o llame al número gratuito 1-833722-0894
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Su objeción por escrito debe incluir:


el nombre completo, la dirección actual, la dirección de correo electrónico (si procediese) y el
número de teléfono de quien interpone la objeción;



si contase con la representación de un abogado con respecto a la objeción, el nombre, la dirección,
la dirección de correo electrónico, el número de licencia, el número de teléfono y la firma;



una declaración por escrito de los fundamentos fácticos y legales para las Objeciones;



una declaración, bajo pena de perjurio, que demostrase que quien interpone la objeción es miembro
del Grupo de demandantes, incluida toda la información requerida en el Formulario de reclamo;



una declaración que indicase si quien interpone la objeción se propone tomar la palabra en la
Audiencia de aprobación definitiva, que también debe incluir la información del Párrafo 8(c)(iii)
del Acuerdo de conciliación;



la firma de quien interpone la objeción o la firma de un representante legalmente autorizado;



el nombre y número del caso;



si quien interpusiese la objeción o su abogado deseara tomar la palabra en la Audiencia de
aprobación definitiva, la Objeción debe incluir: (1) una descripción detallada de todas y cada una
de las pruebas que quien interpone la objeción pudiese ofrecer en la Audiencia de aprobación
definitiva, así como fotocopias de todas y cada una de las pruebas que pudiese presentar y (2) los
nombres y las direcciones de todos los testigos que se prevé que declarasen en la Audiencia de
aprobación definitiva.

Su objeción, junto con cualquier material de apoyo que deseara presentar, debe presentarse ante el
Tribunal, con una copia entregada los Abogados del grupo y los Abogados de los demandados a más
tardar, del 11 de octubre de 2021 en las direcciones siguientes:
Secretario del Tribunal
Office of the Clerk
United States District Court
for the Middle District of Florida
300 North Hogan Street,
Jacksonville, Florida, 32202

19.

Abogados del grupo
Scott Edelsberg
Edelsberg Law
20900 NE 30th Ave, Suite 417
Aventura, FL 33180
scott@edelsberglaw.com
Abogados de los demandados
Dollar General
c/o McGuireWoods LLP
Gateway Plaza
800 East Canal Street
Richmond, VA 23219
Attn: R. Trent Taylor
rtaylor@mcguirewoods.com

¿Cuál es la diferencia entre interponer una objeción y excluirse?

Interponer una objeción consiste simplemente en decirle al Tribunal que no le agrada algo del Acuerdo de
conciliación. Puede objetar el Acuerdo de conciliación solo si no se excluyese. Excluirse es decirle al
¿TIENE PREGUNTAS? Visite www.DGinfantacetaminophensettlement.com o llame al número gratuito 1-833722-0894
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Tribunal que no desea ser parte del Acuerdo de conciliación. Si se excluyese, no tiene fundamento para
impugnar el Acuerdo de conciliación, porque ya no le afecta.

AUDIENCIA DE APROBACIÓN DEFINITIVA DEL TRIBUNAL
20.

¿Cuándo y dónde decidirá el Tribunal si aprueba el Acuerdo de conciliación?

El Tribunal celebrará una Audiencia de aprobación definitiva el 28 de octubre de 2021 a las 2:00 p.m. ET,
en Bryan Simpson United States Courthouse, Room 10D, 300 North Hogan Street, Jacksonville, Florida
32202.
En la Audiencia de imparcialidad, el Tribunal considerará si el Acuerdo de conciliación es justo, razonable
y adecuado. El Tribunal también considerará cuánto se va a pagar a los Abogados del grupo y al
Representante del grupo de demandantes. En el caso de haber objeciones, el Tribunal las considerará en
ese momento. Después de la audiencia, el Tribunal decidirá si aprueba o no el Acuerdo de conciliación.
No sabemos cuánto tiempo tardará la decisión.
21.

¿Tengo que asistir a la audiencia?

No, los Abogados del grupo responderán las preguntas que tuviese el Tribunal, pero usted puede asistir
por su cuenta y cargo. Si enviase una objeción, no tiene la obligación de asistir al Tribunal para explicarla.
Siempre que hubiese enviado por correo su objeción por escrito dentro del plazo establecido, el Tribunal
la considerará. También puede pagar a su propio abogado para que asistiera, pero no es necesario.
22.

¿Podré hablar en la audiencia?

Sí, puede pedir permiso al Tribunal para tomar la palabra en la Audiencia de imparcialidad. Para hacerlo,
debe enviar una carta en la que indicase que es su “Aviso de intención de comparecer”. Su solicitud debe
presentarse ante el Secretario del Tribunal y entregada a los Abogados del grupo y los Abogados de los
demandados, a más tardar, el 11 de octubre de 2021.
Toda solicitud de este tipo deberá indicar el nombre, la dirección y el número de teléfono del Miembro
del grupo de demandantes, así como el nombre, la dirección y el número de teléfono de la persona que
comparecerá en su nombre. Cualquier solicitud de comparecencia que no cumpliese con estos requisitos
o que, de otra manera no se hubiese presentado dentro del plazo establecido, se considerará ineficaz y una
renuncia a los derechos de dicho Miembro del grupo de demandantes a comparecer y a comentar sobre el
Acuerdo de conciliación en la Audiencia de imparcialidad. Solo las Partes, los Miembros del grupo de
demandantes o sus abogados pueden solicitar comparecer y ser escuchados en la Audiencia de
imparcialidad. Las personas o entidades que optasen por no participar no podrán solicitar comparecer y
ser escuchadas en la Audiencia de imparcialidad.

SI NO HICIERA NADA
23.

¿Qué sucedería si no hiciera nada en absoluto?

Si no hiciera nada en absoluto, no recibirá dinero en virtud del Acuerdo de conciliación. A menos que se
excluyese, no podrá iniciar una demanda, continuar con una demanda o formar parte de ninguna otra
demanda en contra del Demandado sobre los asuntos legales de este caso.
¿TIENE PREGUNTAS? Visite www.DGinfantacetaminophensettlement.com o llame al número gratuito 1-833722-0894
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OBTENER MÁS INFORMACIÓN
24.

¿Cómo obtengo más información?

Este aviso resume el Acuerdo de conciliación propuesto. Encontrará más detalles sobre el Acuerdo de
conciliación en el sitio web del Acuerdo de conciliación, www.DGinfantacetaminophensettlement.com.
Si tiene preguntas adicionales, puede visitar el sitio web del Acuerdo de conciliación o comunicarse con
el Administrador del Acuerdo de conciliación:
DG Infant Acetaminophen Settlement
c/o JND Legal Administration
P.O. Box 91394
Seattle, WA 98111-0050
info@DGinfantacetaminophensettlement.com
1-833-722-0894
NO SE COMUNIQUE CON EL TRIBUNAL O A LA OFICINA DEL SECRETARIO DEL
TRIBUNAL

¿TIENE PREGUNTAS? Visite www.DGinfantacetaminophensettlement.com o llame al número gratuito 1-833722-0894
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION
DAVID LEVY, individually and on
behalf of all others similarly situated,
Plaintiff,
v.
DOLGENCORP, LLC, DOLLAR
GENERAL CORP., and DG
RETAIL, LLC,

)
)
)
)
)
)
)
)
)
)

Case No. 3:20-cv-01037-TJCMCR

Defendants.

[PROPOSED] ORDER GRANTING UNOPPOSED MOTION FOR FINAL
APPROVAL OF CLASS SETTLEMENT AND APPLICATION FOR CLASS
REPRESENTATIVE SERVICE AWARD, ATTORNEYS’ FEES AND
EXPENSES; AND FINAL JUDGMENT AND DISMISSAL WITH
PREJUDICE
On September 20, 2021, Plaintiff 1 filed her Unopposed Motion for Final
Approval of Class Settlement and Application for Class Representative Service
Award, Attorneys’ Fees and Expenses, and Incorporated Memorandum of Law
(“Motion”), seeking Final Approval of the Settlement in this Action. In support of the
Motion, Plaintiff filed the Joint Declaration of Class Counsel, Melissa Weiner, Rachel
Dapeer, Scott Edelsberg, and Andrew Shamis, and Declaration of the Settlement
Administrator, Gina M. Intrepido-Bowden of JND Legal Administration, to enable
the Court to evaluate the fairness, adequacy and reasonableness of the Settlement, as
1

The capitalized terms herein shall have the same meanings as those defined in the Settlement Agreement.
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well as the reasonableness of the applications for a Class Representative Service Award
and attorneys’ fees and expenses to Class Counsel. Following Notice to the Settlement
Class, only one Settlement Class members opted-out and no objections were filed.
This matter came before the Court on October 28, 2021, for a Final Approval
Hearing pursuant to the Court’s Preliminary Approval Order dated May 19, 2021 (DE
#29). The Court carefully reviewed all of the filings related to the Settlement and heard
argument on the Motion. After full consideration of the Motion and the presentations
of the Parties, the Court concludes that this Settlement provides a substantial recovery
for the Settlement Class Members and is a very good result under the circumstances
and challenges presented by the Action. The Court specifically concludes that the
Settlement is fair, adequate, and reasonable, and an acceptable compromise of the
claims filed for the benefit of the Settlement Class Members. The Settlement complies
with Fed. R. Civ. P. 23(e). Therefore, the Court grants Final Approval of the
Settlement, certifies the Settlement Class, authorizes the payment of a Class
Representative Service Award and awards attorneys’ fees and costs to Class Counsel.
The Court now makes the findings of fact and conclusions of law set forth in
this Final Approval Order granting the Motion, and HEREBY ORDERS AND
ADJUDGES THAT:
Final Approval of Settlement
1.

This Court has jurisdiction over the subject matter of this Action, the

Settlement Class, and over individuals and entities undertaking affirmative
obligations under the Settlement.
962185.1
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2.

This Court hereby approves the Settlement set forth in this Final

Approval Order and finds that the Settlement is, in all respects, fair, adequate, and
reasonable, and in compliance with all applicable requirements of Federal Rule of
Civil Procedure 23 and the United States Constitution (including the Due Process
Clause), and all other applicable law, including the six factors set forth in Bennett v.
Behring Corp., 737 F.2d 982, 986 (11th Cir. 1984) 2. Following the completion of the
Notice Program, there have been no objections to the Settlement, a clear indication
that the Settlement Class Members support the Settlement. As the Settlement is in the
best interests of the Parties and the Settlement Class, the Court directs the Parties and
their counsel to implement and consummate the Settlement in accordance with the
terms and conditions of the Agreement.
Certification of the Settlement Class
3.

Pursuant to Federal Rule of Civil Procedure 23, the Settlement Class

consists of:
All individuals in the United States who purchased DG Health
Infants’ Acetaminophen, from September 15, 2016 to the date
notice of the Class is first published, for personal or household
use. Specifically excluded from the Class are: (a)
Defendants; (b) the officers, directors, or employees of
Defendants and their immediate family members; (c) any
entity in which Defendants have a controlling interest; (d)
any affiliate, legal representative, heir, or assign of Defendants;
(e) all federal court judges who have presided over this Action
2
The Eleventh Circuit has identified six factors to be considered in analyzing the fairness, adequacy, and
reasonableness of a class action settlement under Rule 23(e): (1) the existence of fraud or collusion behind the
settlement; (2) the complexity, expense, and likely duration of the litigation; (3) the stage of the proceedings and the
amount of discovery completed; (4) the probability of the plaintiffs’ success on the merits; (5) the range of possible
recovery; and (6) the opinions of the class counsel, class representatives, and the substance and amount of opposition
to the settlement.
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and their immediate family members; (f) all persons who
submit a valid request for exclusion from the Class; and
(g) those who purchased the DG Health Infants’
Acetaminophen for the purpose of resale or for use in a
business setting.
4.

The Settlement Class as previously provisionally certified satisfies all the

requirements contained in Federal Rule of Civil Procedure 23, the United States
Constitution, and any other applicable law as more fully set forth in the Court's
Preliminary Approval Order, which is incorporated into this Final Approval Order by
this reference.
5.

As such, the Court finds, for settlement purposes only, that: (a) the

Settlement Class as defined is so numerous that joinder of all members is
impracticable; (b) there are questions of law or fact common to the Settlement Class;
(c) the claims of the Plaintiff are typical of the claims of the Settlement Class; (d) the
Named Class Representative and Class Counsel will fairly and adequately protect the
interests of the Settlement Class Members; (e) Plaintiff alleges that Defendants have
acted on grounds that apply generally to the class; (f) the questions of law or fact
common to the Settlement Class predominate over the questions affecting only
individual Settlement Class Members; and (g) certification of the Settlement Class is
superior to the other methods for the fair and efficient adjudication of the controversy.
Dismissal and Release
6.

No one objects to the Settlement and only one Settlement Class Member

requested exclusion from the Settlement through the opt-out process approved by this
Court. This Court hereby dismisses this Action on the merits and with prejudice as
962185.1
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though after trial and a final adjudication of the facts and the law as to all Settlement
Class Members’ Released Claims.
7.

In exchange for the benefits conferred by the Settlement, all Settlement

Class Members will be deemed to have released Defendants from claims related to the
subject matter of the Action.
8.

The Notice Program was the best notice practicable under the

circumstances. The Notice Program provided due and adequate notice of the
proceedings and of the matters set forth therein, including the proposed Settlement set
forth in the Agreement, to all persons entitled to such notice and said Notice fully
satisfied the requirements of the Federal Rules of Civil Procedure and the United
States Constitution, which include the requirement of due process.
9.

Settlement Class Members shall be entitled to receive their portion of the

Claim Fund, in accordance with the procedures set forth in the Agreement.
10.

Having found that the Settlement Class Members have been properly

certified and received proper Notice under the Notice Program, all Settlement Class
Members, other than the one Settlement Class Member who opted-out of the
Settlement, shall be barred and enjoined from (a) further litigation in this case and (b)
filing or taking any action directly or indirectly to commence, prosecute, pursue, or
participate on an individual or class or collective action basis any action, claim, or
proceeding against Defendants in any forum in which any of the claims released in the
Agreement are asserted or which in any way would prevent any such claims from
being extinguished
962185.1

Case 3:20-cv-01037-TJC-MCR Document 35-5 Filed 09/20/21 Page 7 of 10 PageID 684

11.

All Settlement Class Members who have not opted-out of the Settlement

shall be bound by all determinations and judgments in this Action concerning the
Agreement whether favorable or unfavorable to the Settlement Class Member.
Attorneys’ Fees and Service Award
12.

Class Counsel's request for attorneys' fees as a percentage of the Claim

Fund is granted as being both appropriate and reasonable under the factors set forth in
Camden I Condominium Assn. v. Dunkle, 946 F.2d 768 (11th Cir. 1991) 3. The requested
percentage from the Claim Fund is reasonable, considering the results obtained, the
nature of the case, and Class Counsel’s significant work in this case and experience in
litigating class actions. It was necessary for Class Counsel, who undertook
representation of Plaintiff and the putative class on a purely contingent fee basis, to
conduct research and discovery supporting the claims asserted and the class-wide
damages claimed, and to persuade Defendants that class claims were meritorious
despite Defendants’ planned defenses. Prevailing in this case was by no means assured,
given the substantial defenses that Defendants would have pursued. Extensive
settlement negotiations occurred between the Parties. Defendants are represented by
sophisticated counsel, who were prepared to zealously defend this case.

The Eleventh Circuit’s factors for evaluating the reasonable percentage to award class-action counsel are: (1) the
time and labor required; (2) the novelty and difficulty of the questions involved; (3) the skill requisite to perform the
legal service properly; (4) the preclusion of other employment by the attorney due to acceptance of the case; (5) the
customary fee; (6) whether the fee is fixed or contingent; (7) time limitations imposed by the client or the
circumstances; (8) the amount involved and the results obtained; (9) the experience, reputation, and ability of the
attorneys; (10) the “undesirability” of the case; (11) the nature and the length of the professional relationship with the
client; and (12) awards in similar cases.
3
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Notwithstanding, Class Counsel obtained a significant settlement on behalf of the
Settlement Class.
13.

Therefore, Class Counsel is hereby awarded $600,000.00, which is

33.33% of the Settlement Fund. The attorneys' fees shall be payable out of the
Settlement Fund. This percentage accurately reflects the percentage figures of
contingency fees commonly received by attorneys in the Middle District of Florida
and the Eleventh Circuit, and are within the range of reasonableness discussed in
Camden I, 946 F.2d at 774-75.
14.

The Court also finds that Class Counsel's request for a Class

Representative Service Award to be paid to the Named Class Representative is
distinguishable from the type of service award prohibited by Johnson v. NPAS Solutions,
LLC, 975 F.3d 1244 (11th Cir. 2020), and thus finds that it is appropriate, and the
amount requested is reasonable. Therefore, Named Class Representative shall be paid
a Service Award of $5,000.00 from the Claim Fund consistent with the terms of the
Settlement Agreement.
Further Matters
15.

Without affecting the finality of the Final Approval Order in any way,

this Court hereby retains continuing jurisdiction over: (a) implementation of this
Settlement; (b) this Action until the judgment contemplated herein has become
effective and each and every act agreed to be performed by the Parties has been
performed; and (c) the Parties and all parties to the Settlement Agreement for the
purpose of enforcing and administering the Agreement.
962185.1
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16.

In the event that the Settlement does not become effective in accordance

with its terms, then the judgment contemplated herein shall be rendered null and void
and be vacated and the Agreement and all orders entered in connection therewith shall
be rendered null and void, the Settlement Class shall be decertified, all of Defendants’
obligations under the Settlement shall cease to be of any force and effect; the amounts
in the Claim Fund shall be returned to Defendants and Plaintiff's Complaint shall be
reinstated as it existed prior to the making of the Agreement. In that case, all
communications, documents, filings, negotiations and other actions taken by the
Parties to negotiate and pursue a settlement through the Settlement Agreement shall
be considered confidential settlement communications which cannot be used in
evidence by any Party against another Party.
17.

Nothing in this Final Approval Order or the Agreement shall be

construed as an admission or concession by any Party. Defendants have denied all of
Plaintiff's allegations and continue to deny such allegations. Plaintiff continues to
believe his allegations have merit. The Settlement and this resulting Final Approval
Order represent a compromise of disputed allegations.
18.

Except as expressly provided herein, each Party shall bear its own fees

and costs.
19.

Pursuant to Federal Rule of Civil Procedure 58(a), the Court will enter

Final Judgment in a separate document and direct the Clerk of this Court to close the
case.
CONCLUSION
962185.1
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For the foregoing reasons, the Court: (1) grants Final Approval to the
Settlement; (2) certifies for settlement purposes the Settlement Class pursuant to Rule
23(a), 23(b)(3), and 23(e); (3) appoints Plaintiff David Levy as Named Class
Representative; (4) appoints as Class Counsel Melissa Weiner, Esq., Rachel Dapeer,
Esq., Scott Edelsberg, Esq., and Andrew Shamis, Esq.; (5) awards a $5,000.00 Class
Representative Service Award to the Named Class Representative (or, alternatively,
as compensation in exchange for the general release from Plaintiff to Defendants); (6)
awards Class Counsel attorneys’ fees in the amount of $600,000.00, plus litigation
expenses in the amount of $$10,910.49; (7) directs Class Counsel, Plaintiff, and
Defendants to implement and consummate the Agreement pursuant to its terms and
conditions; (8) retains continuing jurisdiction over Plaintiff, the Settlement Class
Members, and Defendants to implement, administer, consummate and enforce the
Settlement and this Final Approval Order; and (9) will separately enter Final Judgment
dismissing the Action with prejudice.
DONE AND ORDERED in chambers in Jacksonville, Florida, on this ___
day of _____, 2021.

____
HONORABLE TIMOTHY J.
CORRIGAN
U.S. DISTRICT COURT JUDGE
Copies furnished to: Counsel of Record
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